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ACTION. 


J . . ’ 
UNCONSTITUTIONAL sTaTUTE: action. The seizure and sale of one’s 


property to pay a fine imposed under the provisions of a statute 
which is subsequently decided to be unconstitutional, cannot form 
the basis of an action against a person who committed an act which 
led to the imposition of the fine. McAlister v. The Chicago, Rock Is- 
land & Pacific Railroad Company, 391. 


ADMINISTRATION. 


Conversion. If an administrator piedge notes of the estate for 
his own purposes, he is guilty of an act of conversion for which his 
hondsmen will be liable. The State to the use of Wolff v. Berning, 87. 


Estorpre.. An administrator is not estopped from reclaiming notes 
of the estate pledged by him, for his own purposes, to a person hav- 
ng notice of their true ownership. 


LIAwILITY OF sURETIES. If an administrator who has converted 
assets of the estate by pledging them for his own purposes, fails to 
recover them when he might, such failure, though itself a breach 
of duty, will not operate to shift the liability for the resulting loss 
from the shoulders of those who were his sureties at the time of 
the conversion to those of persons who became his sureties in an 
additional bond given in pursuance of sections 36, 38, 39, article 1 
of the administration law, (Wag. Stat., p. 7¢,) during the time when 
he might have effected the recovery. 
In such case both sets of sureties would be liable. 2. 


OrDER OF DisTRIBUTION. In an action by a distributee on an ad- 
ministrator’s bond based on an order of distribution in the probate 
court, as against the suretiesin the bond, the order is conclusive 
evidence of the plaintifi’s right to sue. Jb. 


In an section upon an a ministrator’s bond, based upon 
an order of «istribution made upon final settlement, an order of 
partial «li-tribution made pending the administration, cannot be 
used to limit the amount of plaintiff’s recovery. Ib. 
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6. LIABILITY OF ADMINISTRATOR'S SURETIES. In an action by a dis- 
tributee on an administrator's bond, the fact that the 1 laintiff 
has obtained a judgment for the same cause of action upc n sn addi- 
tional bond given by the administrator in pursuance of sections 36, 
38, 39, article 1 of the administration law, will be no bar to recovery. 
Ib. 

7. Commissions. An administrator who has converted assets of the 

estate is properly chargeable with their full value, without any de- 

duction for commissions; and his sureties are liable to the same 
extent. Jb. 


8. PROMISSORY NOTE: SIGNING AS ADMINISTRATOR. An administrator 
who signs a note, describing himself as administrator, becomes per- 
sonally liable, unless he expressly stipulates to pay out of the estate 
only. Studebaker Bros. Manufacturing Company v. Montgomery, 101. 


9. CONVERSION BY ADMINISTRATOR: LIABILITY OF HIS SURETIES. If an 
administrator who has converted assets of the estate by pledging 
them for his own purposes, fails to recover them when he might, 
his conduct constitutes a continuing breach of duty, and if he has 
given an additional bond after the original conversion, but while he 
might vet recover the assets, the sureties in both bonds will be lia- 
ble. Wolf v. Schaeffer, 154. 


10. SCIRE FAC.AS ON ADMINISTRATOR'S BOND: JURY TRIAL. The inter- 
position of an equitable defense in an action by scire facias against 
a surety on an administrator's bond, to enforce a judgment against 
his principal, does not warrant the trial court in refusing the parties 
a jury to try issues of fact. Jb. 


1]. FINAL SETTLEMENT: ADDITIONAL BOND The surety upon an ad- 
ditional bond of an administrator is liable for the amount of an 
order of distribution from which there has been no appeal, where 
the administrator has refused to comply with the order. Jb. 


12. THE surety on an administrator’s bond is concluded by, and cannot 
attack collaterally, a final settlement from which there has been 
no appeal. Jb. 


13. CHARGING THE ADMINISTRATOR WITH INTEREST. Where an adminis- 
trator has used the funds of his intestate in his own business, ren- 
dering no account thereof, he is properly charged with compound 
interest thereon at ten percent. Camp’s Creditors and Distributees t. 
Camp’s Administrator, 192. 


14. ———. The failure to account raises the presumption of such use 
of the money Jb. 


15. Inventory. That an administrator has charged himself in his in- 
ventory with an account against himself on the books of his intes- 
tate is open to explanation ; and whether this charge on the intes- 
tate’s books at the time of his death represented a subsisting in- 
debtedness of the administrator to him is a question to be deter 
mined by the circumstances of the case. Jb. 
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16. INVENTORY OF OMITTED PROPERTY. At any time before final settle- 
ment, the probate court has jurisdiction to compel the administrator 
to inventory any property of the estate which has been overlooked 
or omitted. Walter v. Ford, 195. 


ADMINISTRATOR’S BOND: SURETY NOT DISCHARGED BY FAILURE OF PROM- 
ISED CO-SURETY TO SIGN. See Wolff v. Schaeffer, 154. 


ADVERSE POSSESSION. 


1 AGREEMENTS AS TO BOUNDARY LINES: ADVERSE POSSESSION. Agree- 
ments between co-terminous proprietors as to the dividing line 
made in ignorance of the true line, although sanctioned by law, 
do not strictly involve questions of estoppel; and their acts may 
be admissible as evidence of such an agreement, when not suffi- 
cient to establish an estoppel. An essential element of the va- 
lidity of such an agreement is the mistake of facts under which it 
is made. Facts which estavlish an adverse possession are not to be 
confounded with those which create an estoppel by conduct. 
Knoulton v. Smith, 36 Mo. 507, 512, criticised: T'urner v. Baker, 64 
Mo. 218, approved. Acton v. Dooley. 63. 


2. POSSESSION AS A BASIS OF RECOVERY IN EJECTMENT. Plaintiff in eject- 
ment, to maintain his action, relied upon possession in his grantor, 
but failed to show that such possession had continued long enough 
to confer title under the statute of limitations, or that it was prior to 
that of defendant, the date of whose entry was not shown, or that 
it was taken and held undera claim of right, or that it was not 
abandoned. Held, insufficient. Something more than a mere naked 
prior possession is necessary as a basis for an action of ejectment. 
Alexander v. Campbell, 142. 


ALIBI. 
See The State v. Sidney, 390. 
AMENDMENTS. 
IN CRIMINAL CasEs, See The State v. McCray, 703. 
AFTER APPEAL FROM JUSTICE’S CoURT. See Webb v. Robertson, 380. 


APPEAL. 


Tue fact that an appeal has been allowed does not deprive the clerk of 
the right to issue a fee bill for fees earned in the case. The State 
ex rel. Fulkerson v. Emmerson, 607. 


ASSIGNMENT. 


CoNVERSION ; ASSIGNMENT OF CAUSE OF acTIoN. The prohibition in 
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section 3462, Revised Statutes 1879, against the assignment of “a 
thing in action not arising out of contract,” forbids the assignment 
of a right of action for the conversion of personal property. Wal- 
len v. The St. Louis, Iron Mountain & Southern Railway Company, 521. 


ATTACHMENT. 
MortGaGe. An attaching creditor cannot maintain an action to 
redeem land covered by his attachment from a mortgage executed 
by the debtor. Fisher v. Tallman, 39. 


PossESSION OF DEBTOR'S PROPERTY BY CREDITOR: VOID MORTGAGE. 
lf a creditor in good faith takes possession of a stock of goods be- 
longing to his debtor, under an agreement with the latter that he 
is to hold possession until his debt is paid, his title will be good as 
against a subsequent attachment by another creditor; and the fact 
that he has taken a mortgage on the same goods, which is for any 
reason void as against the attachment, will not impair the rights ac- 
quired by possession. Greeley v. Reading, 309. 


ATTORNEY. 


DEED FXECUTED BY, AS COLOR OF TITLE. See Alexander vy. Campbell, 142. 


BAILMENTS. 


WRIT: BAILMENT. It seems that a bailee will not be held 
liable in damages for permitting the property of his bailor to be 
taken out of his custody upon a writ issued under a statute which is 
subsequently decided to be unconstitutional. He is not bound to 
know that it is unconstitutional. McAlister v. The Chicago, Rock Is- 
land & Lacific Railroad Company, 351. 


Pusuic ENEMIES. Tramps, thieves and robbers are not public ene- 
mies, within the meaning of the rule which exempts buailees from 
liability for a loss occasioned by the act of God or a public enemy. 
The State ex rel. Mississippi County v. Moore, 413. 


Loss OF COUNTY FUNDS THROUGH BANK FAILURE: TREASURER'S LIA- 
BILITY. Loss of funds of the county through failure of a bank in 
which they are deposited will not relieve the treasurer from liability 
to account for them ; and this is true, although before selecting that 
bank as the depository, he assured himself by strict inquiry of its 
safety and solvency, and the lawless condition of the county made 


_it impossible to keep the funds safely elsewhere than in a bank. Jb. 


Ir a county treasurer makes a general deposit of the county’s 
funds in a bank to his credit as treasurer, it simply becomes in- 
debted to him in his official capacity, and he takes the risk of being 
able to collect the funds. Jb. 


BAItLMENT: PARTY TO acTiON. One H being the owner of a trot- 
ting horse, delivered him to D. to keep for one year, upon an agree- 
ment that D. should have the exclusive management, charge and 
control over him, with the privilege of trotting him at whatsoever 
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place or places D. might deem best, D. and H. dividing between 
them the net profits of racing. H. reserved to himself the right to 
sell the horse at any time during the year upon making compensa- 
tion to D. While this arrangement was in force, D. made a contract 
for the transportation of the horse. Held, that ID. and not H. was 
the proper party to sue for a violation of this contract. Harvey v. 
The Terre Haute & Indianapolis Railroad Company, 538. 


BANK CHECK. 


AS A SUBJECT OF DONATIO CAUSA MORTIS. See Walter y. Ford, 195. 


BILL OF EXCEPTIONS. 


IN cRIMINAL CASES. See The State v. MeCray, 303. 


Bii.d. Or LADING, 


COMMON CARRIER: BILL OF LADING: EVIDENCE. If a shipper receives 
a bill of lading at the time the shipment is made, and does not 
object to its terms either then or at any time before it is tuo late 
to reclaim the property, in the absence of fraud or mistake, he is 
bound by it; and it does not matter that he did not read it 
or know its contents. It was his duty to have informed himself. 
In such case evidence of a prior verbal agreement as to the trans- 
portation is inadmissible. O’ Bryan r. Kinney, 125. 


BURGLARY. 


BURGLARY AND LARCENY: EVIDENCE. To authorize a conviction of lar- 
ceny under an indictment charging burglary and the larceny of 
particular property, the proof must show that the property named 
was taken. Proof of the taking of other property will not suttice. 
The State v. McGraw, 573. 


CARRYING WEAPONS INTO cHURCH. See The State vy. Wilforth, 528. 
, 


CLERKS OF COURTS. 
‘“Crrcuit cLERK.” See Applegate v. Eagan, 258. 


COLOR OF TITLE. 


1. Deep EXECUTED BY ATTORNEY. A deed purporting to be executed 
by an attorney in fact, may be received as color of title, without 
producing the power of attorney. Alexander v. Campbell, 142. 


2. DEFECTIVE DEED, AS COLOR OF TITLE. A deed described the 
land conveyed as “‘a part of northeast quarter of southeast quarter 
of section 26, township 51, range 9.” Held, that though not good to 


— 
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pass the title because of the indefiniteness of the description, it was 
admissible as color of title, when offered in connection with other 
evidence tending to show that the grantor had previously conveyed 
part of the said northeast quarter of southeast quarter, and that the 
remainder was known in the neighborhood by the description given 
in the deed. Mansfield v. Pollock, 185. 


COMMON CARRIER. 


SEE RAILROADS. 


CONCUBINAGE. 


To constitute concubinage within the meaning of section 1257, Revised 


to 





Statutes 1879, which makes it an offense to carry off any female 
under the age of eighteen years for the purpose of concubinage, it 
is not necessary that the illicit intercourse should continue for an 
indefinite or considerable length of time. A single act is sufficient. 
The State v. Feasel, 524. 


CONFLICT OF LAWS. 


MUNICIPAL BONDS: TAX LEVIED TO PAY JUDGMENT OF FEDERAL 
COURT ON: STATE COURTS WILL NOT INTERFERE. When a county court, 
acting in obedience to a mandate from the Federal court and in con- 
formity with the laws of the State authorizing the levy of taxes to 
pay county indebtedness, has levied a tax for the purpose of paying 
a judgment of the Federal court against the county, the courts of 
this State will not interfere to prevent its collection, on the ground 
that bonds on which the judgment was rendered were void. The 
judgment of the Federal court will be held conclusive of their va- 
liditv. The State ex rel. Wilson v. Rainey, 229. 


MUNICIPAL BONDS: CONFLICT OF STATE AND FEDERAL DECISIONS. 
The courts of this State will respect as valid a judgment of a Fed- 
eral court against a county on its bonds, notwithstanding the same 
bonds are held by them to be void. Jb. 


CONSTITUTIONAL LAW. 


Sr. LOUIS: PROSECUTIONS FOR VIOLATION OF ORDINANCES. The city 
of St. Louis has power to enforce its ordinances by proceedings in 
its own name for the recovery of fines imposed, and in case of non- 
payment, by imprisonment. The constitutional prohibition agtinst 
imprisonment for debt does not apply to fines. Ex parte Hollwedell. 
395. 


CITY ORDINANCE: PROSECUTIONS FOR VIOLATION. The violation of 
a city ordinance is not a criminal offense within the meaning of the 
Constitution, (Const. of 1875, art 2,2? 12;) and the proceeding to 
recover a fine for such violation, therefore, is not necessarily by in- 
dictment or information in the name of the State. Jb. 
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: CONSTITUTIONAL LAW: FALSE IMPRISONMENT. In an action 
founded on chapter 76 of the General Statutes of 1865, for mali- 
ciously throwing down the fence of plaintiff, he recovered judgment 
for $15 damages, and costs, upon which the justice of the peuce is- 
sued an execution, and also a warrant of commitment to the county 
jail until such damages and costs were paid, and upon defendant’s 
failure to pay the same he was imprisoned in such jail. It was 
claimed by defendant that such proceedings were in conflict with 
that provision of the Constitution (Const. of 1875, art. 2, 2 16,) 
which declares “that imprisonment for debt shall not be allowed 
except for the non-payment of fines and penalties imposed for viola- 
tion of law,” and, also, with that provision of the Constitution, (art. 
11, 28,) which declares that the ‘“‘clear proceeds of all penalties and 
forfeitures and of all fines collected in the several counties for any 
breach of the penal ° ° laws of the State . a 
shall belong to and be safely preserved in the several counties as a 
county public school fund.” Held, that such act was not obnoxious 
to these objections, but was a just exercise of the police power of 
the State to protect enclosed premises from trespasses often com- 
mitted by lawless and irresponsible persons; that such trespasses 
were by the act made penal; and that the penalties thereby im- 
posed might be recovered in a civil action by the party injured, as 
well as by indictment. Blewett v. Smith, 404. 





—: CONSTITUTIONAL LAW. The legislature has power to pass 
an act authorizing service of legal process upon any non-resident 
corporation having an office or doing business within this State by 
leaving the same with an agent of the corporation within the State, 
and authorizing the rendition of a general judgment upon such 
service. MeNichol v. The United States Mercantile Reporting Agency, 
457. 


5. CARRYING WEAPONS INTO CHURCH: CONSTITUTIONAL LAW. The act 
of March 30th, 1875, made it a misdemeanor for any one “to go 
into any church or place where people have assembled for religious 
worship, having upon or about his person any kind of 
tire-arms, bowie-knife,dirk,dagger, slung-shot or other deadly weap- 
on.” Acts 1875, p. 50. Held, that this act was directed against the 
practice of carrying concealed weapons, and was not an infringement 
of the constitutional right of the people to keep and bear arms, as 
secured by the second amendment to the Constitution of the United 
States. The State v. Wilforth, 528. 

CONSTITUTION OF 1875, SECTION 11, ARTICLE 10, NOT SELF-ENFORCING. See 

State ex rel. Board of Education of Moberly v. St. Louis, Kansas 

City & Northern Railway Company, 163. 


TiTLe or act. See State ex rel. Van Brown vy. Shepherd, 310. 


ST. LOUIS CRIMINAL COURT: SPECIAL LAW RELATING TO PRACTICE THEREIN 
UNCONSTITUTIONAL. See State v. Kring, 612. 


CONTINUANCE. 


1. AwN application for a continuance on account of the absence of a 
material witness, who lives beyond the jurisdiction of the court, 
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should show that due efforts were made to obtain his deposition ; 
and, if it appears that he was present during the term at which the 
trial was had, it should show that a subpeena has been served upon 
him; the subsequent sickness of the witness and his inability to at- 
tend after return to his home upon an adjournment of court for two 
weeks, preventing compliance with his promise, and disappointing 
the expectation that he would be present at the trial, does not en- 
title a party toacontinuance. Langener v. Phelps, 189. 


Unper the circumstances of this case, the trial court committed 
error in‘refusing the continuance prayed by defendant. The State 
v. Lewis, 222; The State v. Farrow, 531. 


WHETHER togrant a continuance isa matter resting largely in the 
. . . ¥ r “o-9 
sound discretion of the trial court. The State r. Ward, 253. 


Coxtinvances. The granting of continuances is somewhat in tle 
discretion of the trial court, and the appellate court will not inter- 
fere unless that discretion has been manifestly abused. Aflidavits 
for continuance, because of the absence of material witnesses, must 
state the facts which show diligence in endeavoring to procure their 
testimony, and not merely that diligence was used. Instances «1 
insufficient affidavits. The State v. Kring, 612. 


‘FECT OF STATEMENTS OF EVIDENCE ADMITTED TO AVOID CONTINUANCES 


“ze The State v. Charles Ellis, 207. 


CONTRACTS. 


CoNnTRACTS : RAILROADS. The performance by a railroad company 
of its unconditional agreement to furnish cars on a day certain, for 
the purpose of receiving and shipping freight, is not excused by 
unavoidable accident and delay preventing the arrival of the cars 
at the time stipulated. Harrison v. The Missouri Pavitie Railway 
Compan, 364. 


- :- —: EVIDENCE. Where a railroad company is sued for 
its breach of a verbal agreement to receive and ship freight on a 
certain day, a subsequent written contract between the same parties, 
for the transportation of the saime freight, which does not contain 
any release of defendant’s liability already incurred or waive any 
right of plaintiff already accrued, is not admissible in evidence to 
show a merger of the prior verbal agreement. 


In a suit for the breach of a verbal agreement, a written contract 
made subsequent to the breach is not admissible in evidence to 
avoid or defeat plaintiff’s action, unless it is set up in the answer. 
Ib. 


CONVERSION, 


By AN ApMINistRATOR. If an administrator pledge notes of the es- 
tate for his own purposes, he is gui!ty of an act of conversion for 
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which his bondsmen will be liable. The State to the use of Wolff v. 
Derning, 87. 


MrasvRe oF pAMAGES. In a suit grounded on the conversion of 
achose in action the sum which appears to be due on it is, prima 
face, the measure of recovery. Tb. 


CoNVERSION: ASSIGNMENT OF CAUSE OF ACTION. The prohibition in 
section 3462, Revised Statutes 1879, against the assignment of “a 
thing in action not arising out of contract,” forbids the assignment 
of a right of action for the conversion of personal property. Wal- 
len v. The St. Louis, Iron Mountain & Southern Railway Company, 521. 


CORPORATIONS. 


TRANSFER OF stock. In the absence of a legislative enactment re- 
stricting the transfer of stock to any particular mode, the transfer 
is complete on delivery of the certificate with power to transfer, and 
payment of the purchase money, not only between vendor and 
vendee, but when the corporation has unjustifiably refused to make 
the transfer on its books, against a creditor of the vendor, who, 
without notice of the transfer, attaches the stock. Merchants’ Na- 
tional Bank v. Richards, 77. 


KstorPeL. One who executes a note to a payee bearing a corporate 
name, thereby admits it to be a corporation, and in an action against 
him on the note cannot dispute the fact thus admitted. Studebaker 
Bros. Manufacturing Company v. Montgomery, 101. 


SAVINGS BANKs. A savings bank organized under article 6 of the 
Corporation Law, (Wag. Stat., p. 329,) has power to purchase and 
hold city warrants. Aull Savings Bank v. City of Lexington, 104. 


PLeAvING. If proper averments be made in the first count ofa 
petition, showing the corporate existence and powers of parties to 
the action, they need not be repeated in subsequent counts. Jb. 


STOCKHOLDER’S LIABILITY: ASSESSMENT. A stockholder in a cor- 
poration, when sued for an assessment upon his subscription, will 
not be allowed to dispute the necessity of the assessment. The 
Chouteau Insurance Company v. Floyd, 286. 


DISCONTINUING BUSINESS: ASSESSMENT. The adoption by a corpor- 
ation of a resolution to discontinue business does not operate a dis- 
solution, or deprive the corporation of the power to enforce assess- 
ments upon stock by action against the stockholders. Jb. 


MISREPRESENTATIONS TO INDUCE STOCK SUBSCRIPTIONS. It seems that 
a stockholder cannot defeat an assessment by showing that he sub- 
scribed for his stock in reliance upon representations of an agent 
of the corporation that certain persons in whom he had confidence 
were stockholders, when they were not bona fide stockholders. J). 


StrocKHOLDER’s LIABILITY. The directors of a corporation cannot 
release a subscriber for stock from his liability as such. Jb. 
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. _A stockholder cannot defeat. an assessment by showing 
that the directors have compromised and paid all the debts of the 
corporation with theirown money. Ib. 


FOREIGN CORPORATIONS, SERVICES OF PROCESS ON. Service of a 
summons upon a non-resident corporation having an office or doing 
business in this State, in the manner provided by the 4th subdivis- 
ion of section 3489, Kevised Statutes 1879, has the effect of personal 
service and gives the court jurisdiction to enter a general judgment. 
McNichol v. The United States Mercantile Reporting Agency, 457. 





: CONSTITUTIONAL LAW. The legislature }:as power to pass an 
act authorizing service of legal process upon any non-resident cor- 
poration having an office or doing business within this State by 
leaving the same with an agent of the corporation within the State, 
and authorizing the rendition of a general judgment upon such 
service. Ib. 


LIABILITY FOR TORTS. It is now well settled law that a corporation 
is equally responsible as an individual for the wrongs it commits, 
and will not be heard to deny or evade its liability on the ground 
that those wrongs resulted from the exercise of powers not granted 
by the law of its organization. Alerander v. Relfe, 495. 


RECEIVER: CORPORATION NOT LIABLE FOR HIS Acts. A railroad com- 
pany, whose property is temporarily in the hands of a receiver, wil 
not be held liable for injuries caused by the negligent management 
of a locomotive by a person in the service of the receiver. Turner 
v. The Hannibal & St. Joseph Railroad Company, G02. 


FRAUDULENT WITHDRAWAL OF COKPORATE Assets. See Alexander v. 


Relfe, 495. 


COUNTY COLLECTOR. 


HIs AUTHORITY TO INSTITUTE suITs. Collectors of taxes were not 
authorized by sections 1 and 2 of the act of March 20th, 1872, (Acts 
1872, p. 72, 2 1, 2,) to institute suits for taxes against railroad 
companies after the expiration of their terms of office, but were 
oniy authorized to continue the prosecution of such as had been 
commenced while they were in office. Gordon v. Lafayette County, 
426. . 


CoMPENSATION OF. Collectors of taxes are not entitled to compen- 
sation for ineffectual efforts made by them to collect the revenue, 
their compensation being fixed by law at a certain per cent on cu!- 
lections actually made by them. Ib 


COUNTY TREASURER. 


Loss OF COUNTY FUNDS THROUGH BANK FAILURE: TREASURER’S LIA- 
BiLity. Loss of funds of the county through failure of a bank in 
which they are deposited will not relieve the treasurer from liability 
to account forthem ; and this is true, although before selecting that 
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bank as the depository, he assured himself by strict inquiry of its 
safety and solvency, and the lawless condition of the county made 
it impossible to keep the funds safely elsewhere than in a bank. 
The State ex rel. Mississippi County v. Moore, 413. 


2. Ir a county treasurer makes a general deposit of the county's 
funds ina bank to his credit as treasurer, it simply becomes in- 
debted to him in his official capacity, and he takes the risk of being 
able to collect the funds. Jb. 


VACANCY IN THE OFFICE, HOW FILLED. See The State ex rel. Attorney 
General vy. Heidorn, 410. 


COUNTY WARRANTS. 


ON ROAD AND CANAL FUND. A county is not liable generally upon a 
warrant drawn upon a fund which has become exhausted and which 
the county court has no power to replenish by taxation or other- 
wise, as for instance, the road and canal fund. “Moody v. Cass Coun- 
ly, 307. 


COURTS. 


1. MoBERLY COURT OF CoMMON PLEAS. The fact that one of the de- 
fendants in an action of replevin brought ia the Moberly court of 
common pleas, for property found in Sugar Creek township, Ran- 
dolph county, does not live in that township, will not defeat the 
jurisdiction of the court if the plaintiff and one defendant live 
there. Haworth v. Franklin, 106. 


2. Divorce: ALIMONY: ST. LOUIS COURT OF APPEALS. In divorce cases 
coming from the St. Louis court of appeals, the Supreme Court has 
* no jurisdiction to pass upon the question whether the decree of 
divorce is justified by the evidence; but if there bea decree for 
alimony to an amount exceeding $2,500, the Supreme Court may 
— into its propriety in respect tothe amount. Golding v. Gold- 

ing, 1 23. 


3. ST. LOUIS CRIMINAL COURT: UNCONSTITUTIONALITY OF SPECIAL LAW 
RELATING TO PRACTICE THEREIN. Section 1 of the act entitled “An 
act in relation to criminal procedure in the city of St. Louis, and to 
repeal sections 18 and 19 of chapter 2 of the ‘appendix of the Re- 
vised Statutes of 1879, concerning the criminal court,” approved 
March 26th, 1881, substituting a different mode of procedure on ap- 
plication for change of venue from that provided in said sections 18 
and 19, is a special law applicable to the St. Louis criminal court 
only, and is in conflict with section 53 of article 4 of the constitu- 
tion of 1875, prohibiting the general assembly from passing any 
local or special law ‘ ‘regulating the practic e or jurisdiction * 
in any judicial proceeding ” .” It seems, also, that section 

2 of such act, enacted only to give effect to section 1, by repealing 
said sections 18 and 19 did not effectuate their repeal. The State v. 


Kring, 612. 


4. ——: CHANGE OF VENUE. Section 16 of the act establishing the 
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St. Louis criminal court, (2 R. S. 1879, p. 1507,) and so much of see- 
tion 19 of said act as required upplications for changes of venue 
from that court on the ground of the incompetency of the jude 
thereof, to be made to the circuit court of St. Louis, are repealed by 
sections 1877 to 1881, inclusive, and section 1099, (1 R. 8. 1879, pp 
314, 315, 332,) because totally repugnant thereto; but so much of 
said section 19as required apvlications for changes of venue from 
that court on account of the prejudice of the innabitants of the city 
of St. Louis, to be made to the judge of the St. Louis circuit 
court, is not repealed thereby. Jb. 


COUSIN. 


RELATIONSHIP AS AFFECTING COMPETENCY OF JUROR. See State v. Walton, 


270. 


CRIMINAL LAW. 


PROSECUTIONS to recover penalties for violation of city ordinances 
are not criminal ge It is not necessary, therefore, thet 
the record should show arraignment or plea of not guilty. 7°: 
City of St. Louis v. Knox, 79. 


INSANITY AS A DEFENSE TO Homictpe. To entitle a defendsn: 
charged with homicide to acquittal on the plea of insanity, it m 
appear, to the reasonable satisfaction of the jury, that his mental fac- 
ulties were, at the time the act was committed, so perverted and ce- 
ranged as to render him incapable of distinguishing between right 
and wrong in respect to that particular act. The State v. Erb, 199. 


INSANITY : OPINION OF NON-EXPERT. A witness who is not an expert 
will be allowed to give an opinion upon a question of insanity, only 
in connection with a statement of the facts which form the basis of 
his judgment. Jb 


WANT OF PROOF OF VENUE. A conviction cannot be sustained in 
the entire absence of evidence, direct or circumstantial, that the 
offense charged was committed in the county specified in the in- 
dictment. The State v. McGinniss, 245. 


THE TEST OF INSANITY IN CRIMINAL CASES. The insanity which 
will constitute a valid defense to a criminal charge is such only as 
disabled the defendant from knowing the right from the wrong of 
the particular act which is the subject of the charge. The State r. 
Kotovsky, 247. 


Use OF LIQUOR BY THE JuRY. A verdict will not be set aside because 
the jury used intoxicating liquor in their retirement, unless it was 
supplied from an improper source or affected the verdict. Follow- 
ing State v. Upton, 20 Mo. 397. The State v. Baber, 292 


JURY VISITING THE JAIL. It is an act of indiscretion on the 
part of a jury to visit the jail where a prisoner on trial before them 
is confined ; but in the absence of evidence that they communicated 
with any one or that any improper influence was brought to bear 
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upon them while there, the verdict will not be set aside for that 
reason. Jhb. 


IGNORANCE of the law excuses no one for its violation. See State vr. 
Wech, 73 Mo. 284. The State v. Wilforth, 528. 


CARRYING WEAPONS INTO CHURCH: CONSTITUTIONAL LAW. The act 
of March 30th, 1875, made it a misdemeanor for any one “to go 
into any church or place where people have assembled for reli: zious 
worship. ° having upon or about his person any kind of 
firearms, bowie-knife,dirk,dagger, slung-shot or other deadly weap- 
on.” Acts 1875, p. 50. Held, that this act was directed against the 
practice of carrying concealed weapons, and was not an infringement 
of the constitutional right of the people to keep and bear arms, us 
secured by the second amendment to the Constitution of the United 
States. The State v. Wilforth, 528. 


St. LOUIS, SEPARATION OF CITY AND COUNTY: INDICTMENTS, PLACE 
or TRIAL. An indictment found by a grand jury of the county of 
St. Louis before the separation of the city from the county by the 
scheme and charter for an offense committed in the city, remained 
in force atter the separation took place and was triable in the crim- 
inal court of the city. The State v. Kring, 612. 


CONDITIONAL PLEA OF GUILTY, EQUIVALENT TO STANDING MUTE. Upon 
an indictment for murder in the first degree, defendant pleaded 
guilty to murder in the second degree, upon an agreement with 
the circuit attorney that he should be sentenced to imprisonment 
in the penitentiary fora term = exceeding ten years. The court, 
however, gave him twenty-five years He then asked leave to with- 
draw his plea of guilty and oiter ra plea of not guilty, which was 
refused. He appealed and obtained a reversal of the judgment 
upon the ground of that refusal, alone. Upon the subsequent trial 
he refused to withdraw his plea of guilty. and also refused to stand 
upon it unconditionally, insisting upon his agreement with the cir- 
cuit attorney. The trial court then set aside his plea of guilty, and 
ordered the clerk to enter for him a plea of not guilty. /feld, that 
such action was proper, as the defendant by his conduct virtually 
stood mute, and that defendant was properly put upon trial for 
murder in the first degree. Jb. 


EVIDENCE OF ANOTHER OFFENSE. Where defendant, upon the cross- 
examination of a witness for the State, by direct questions first dis- 
closes his commission of another crime than that for which he is on 
trial, it isno ground for reversal that tle State is afterward per- 
mitted to prove by another witness the same facts in relation to the 
crin.e us had already been brought out by such cross-examination 


Lh. 
WHEN MATERIAL. See The State v. Tissing, 72 


Y)ENCE OF OTHER OFFENSES. See The State v. Martin, 547. 


See also Alibi, Burglary, Concubinage, Forgery, Incest, Maiming Cattle, 





Medicine and Surgery, Murder, Rape, Restraining Swine. 
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CUSTOM. 


AMONG PARTNERS. A custom on the part of the several members 
of a firm that when a member was indebted his account would be 
taken in and charged against him on the books of the firm; feld, 
not to authorize one of the partners to dispose of goods of the firm 
in payment of his private debt. Forney v. Adama, 138. 


Proor or custom. Proof that there was a custom observed by ten 
or twelve insurance companies to insert a particular clause in their 
policies; Held, not admissible to establish a similar custom on the 
part of another company. American Insurance Company v. Neiber- 
ger, 167. 


ADMISSIBILITY OF EVIDEXCE OF cusToM. Where the insured refused 
to accept the policy issued to him and declined to pay his premium 
note on the sole ground that the policy did not contain a clause 
which he alleged the company’s agent had agreed it should con- 
tain; Held,that when sued upon the note he could not give evi- 
dence of a custom on the part of insurance companies to insert 
such a clause in their policies. Jb. 


DAMAGES. 


CONVERSION : MEASURE OF DAMAGES. In a suit grounded on the 
conversion of a chose in action the sum which appears to be duc: 
on it is, prima facie, the measure of recovery. The State to the use o/ 
Wolf v. Berning, 87. 


ACTION BY PASSENGER AGAINST CARRIER: MEASURE OF DAMAGES. A 
passenger on a railroad train who is carried beyond her station, by 
the negligence of the company, but without any circumstances of 
aggravation, and without receiving any personal injury, may recover 
compensation for the inconvenience, loss of time, labor and expense 
of traveling back, but not for anxiety and suspense of mind sutlered 
in consequence of the delay, nor the effects upon her health, nor 
the danger to which she was exposed in consequence of the train 
being stopved at her station an insufficient length of time to enable 
her to get off. Trigg v. The St. Louis, Kansas Cuy & Northern Lail- 
way Company, 147. 


For sepuction In an action by a father for the seduction of his 
minor daughter, his mental anxiety and suffering, caused by the 
loss of her virtue, the corrupting influence upon the morals of his 
other children, and the disgrace of the family, properly enter into 
the estimate of the damages recoverable by him. Morgan v. Ross, 
318. 


——: EVIDENCE. Inan action for seduction, the girl’s unchaste 
conduct after the seduction is not admissible in evidence, in mitiga- 
tion of damages. Ib. 





vERDICcT. Damages in an action for seduction are allowed 
for the purpose of setting an example, and of punishing the wrong- 
doer, as well as for compensation ; the amount is } eculiarly within 
the province of the jury, and their verdict will rot be set aside as 
excessive, unlessa flagrant abuse of their powersisshown. Ib. 
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6. Remore pamaGes. In the absence of evidence to show that a car- 
rier receiving eattle for transportation from a connecting carrier was 
for any reason bound to continue the transportation in the same 
cars in which the cattle came to it, or had notice that they were of 
a kind which it was unlawful to unload within the limits of the 
State, the receiving carrier will not be compelled to make gond to 
the shipper damages sustained by him by reason of the seizure and 
sale of the cattle to pay a fine imposed upon him in consequence of 
its having, against his objection, unloaded the cattle for the purpose 
of reloading them into its own cars. Such damages are too remote 
and cannot be held to have been within the contemplation of the 
parties. McAlister v. The Chicago, Rock Island & Pacific Railroad Com- 
pany, 351. 


7. MEASURE O* DAMAGES FOR PERSONAL INJURIES. In a suit to recover 
for injuries sustained through a defect in the street, the court in- 
structed the jury that they should take into consideration not 
only plaintiff’s age and condition in life, the physical injury inflicted 
and the bodily pain and mental anguish endured, together with 
the loss of time occasioned, and all expenses incurred in and about 
the treatment of her case, but also any and all such damages 
which it appeared from the evidence would reasonably result to her 
from such injuries in the future. Held, no error. Russell v. The In- 
habitants of the Town of Columbia, 480. 


MEASURE OF DAMAGES. The owner of an animal maimed by a rail- 
road train may recover of the company without surrendering the 
animal to the company, but he will be entitled to recover not the 
full value, but only to the extent of the injury sustained. Jackson 
v. The St. Louis, Iron Mountain & Southern Railway Company, 526. 


MECHANIC’S LIEN : MEASURE OF VALUE OF MATERIAL See Deardorff y. 
Everhartt, 37. 


ACTION TO RECOVER CORPORATE ASSETS: MEASURE OF DAMAGES. See Alex- 
ander v. Relfe, 495. 


DEEDS. 


1. SHERIFF’s DEED: RECITALS. The recitals of a sheriff’s deed exe- 
cuted upon a sale under a decree of foreclosure of a mortgage are 
prima facie true, the same as in case of an ordinary execution sale, 
Lewis v. Curry, 49. 


2. ——. Itis no objection to a sher'ff’s deed that the judge of the 
court before which it was acknowledged is the grantee. Jb. 


3. RECITALS AS EVIDENCE. As against a stranger, the recitals in a deed 
executed by a trustee acting under a power contained in a deed of 
trust, are no evidence of the facts recited. Alexander v. Campbell, 
142. 


4. TRANSCRIBED RECORDS AT KANSAS CITY. A statute, (Sess. Acts 
1878, p. 136.) enacted that properly certified copies from tran- 
scribed records of deeds, originally recorded at Independence, kept 
at the recorder’s office in Kansas City, should have the same force 
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and effect as copies of the original records. A book purporting to 
contain such transcribed records having been received in evidence 
without proof that it came from the proper custody or that it was 
what it purported to be; Held, that there was error. Jb. 


5. COLOR OF TITLE: POWEROF ATTORNEY. A deed purporting to be exe- 
cuted by an attorney in fact, may be received as color of title, with- 
out the power of attorney being produced. Jb. 


6. DEFECTIVE DEED, AS COLOR OF TITLE. A deed described the 
land conveyed as “‘a part of northeast quarter of southeast quarter 
of secticn 26, township 51, range 9.” Held, that though not good to 
pass the title because of the indefiniteness of the description, it was 
admissible as color of title, when offered in connection with other 
evidence tending to show that the grantor had previously conveyed 
part of the said northeast quarter of southeast quarter, and that the 
remainder was known in the neighborhood by the description given 
in the deed. Mansfield v. Pollock, 185. 


QUIT-CLAIM DEED: RECORDING OF DEEDs. As against an unrecorded 
deed, a subsequent quit-claim deed from the same grantor will pass 
the title, provided the grantee takes for value and without notice of 
the former deed. Fox v. Hall, 315. 


ca | 


See 


DEED FROM PARENT TO CHILD: EVIDENCE NEEDED TO SET IT ASIDE. 
McKinney vy. Hensley, 326. 


DEEDS OF TRUST AND MORTGAGES. 


1. MortGaGce. An attaching creditor cannot maintain an action to 
redeem land covered by his attachment from a mortgage executed 
by the debtor. Fisher v. Tallman, 39. 


2. PLEADING: EJECTMENT: SUIT TO SET ASIDE SALE—FOR AN ACCOUNT—TO 
REDEEM. A petition cannot be sustained as a petition in ejectment 
if it fails to allege either ouster of plaintiff or possession by defend- 
ant; or as a petition to set aside a sale and compel a reconvevance 
if it fails to allege the execution of a deed; oras a petition by a 
mortgageor for an accounting for the rents and profits of the mort- 
gaged premises, if it fails to allege that the mortgagee has taken 
possession; or asa petition to redeem if it fails to allege that the 
mortgagee is in possession of the mortgaged premises and has re- 
fused to permit the mortgageor to redeem. Tetherow v. Chambers, 


183. 


3. VENDOR’s LIEN, WHEN IT DOES NOT ATTACH: MORIGAGE, WHEN 
EXTINGUISHED. A vendor’s lien does not attach where, at the time 
of the sale, the vendor accepts the notes of the purchaser for the 
unpaid purchase money, and a mortgage securing same upon the 
property sold; and where the vendor releases such mortgage anil 
accepts in lieu thereof the notes and mortgage of a purchaser from 
his ven:ee, the first mortgage is thereby extinguished ; and the sec- 
ond mortgage received by the vendor will be subject to the lien of 
a mortgage of a prior date given by the second purchaser to a third 
party which has been duly recorded during the life of the first mort- 
gage. Sharp’s Administrator v. Collins, 266. 
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POsSESSiON OF DEBTOR'S PROPERTY BY CREDITOR: VOID MORTGAGE. 
If a creditor in good faith takes possession of a stock of goods be- 
longing to his debtor, under an agreement with the latter that he 
is to hold possession until his debt is paid, his title will be good as 
against a subsequent attachment by another creditor; and the fact 
that he has taken a mortgage on the same goods, which is for any 
reason void as against the attachment, will not impair the rights ac- 
quired by possession. Greeley v. Reading, 309. 


TRUSTEE DECLINING TO ACT: SALE BY sUBSTITUTE. A deed o1 trust 
provided that in the event of refusal of the trustee to act, the sheriff 
of the county might execute the trust. In answer to an inquiry 
from the holder of a defaulted note secured by this deed, the trustee 
said that it would be inconvenient for him to make the sale under it, 
as he had to attend court in another county. Held, that this was 
such a refusal to act as authorized the holder of the note to call 
upon the sheriff to make the sale. Chase v. Williams, 429. 


SaLein Mass. The mere fact that property conveyed by a deed of 
trust is sold in mass, is not sufficient to induce a court of equity 
to set aside the sale; to do so, there must also be some attendant 
fraud, unfair dealing or abuse by the trustee of the confidence re- 
posed in him, or some resulting injury from a sale made in this 
mode. See German Bank v. Stumpf, 73 Mo. 311. Jb. 


SUCCESSIVE INCUMBRANCES. A junior incumbrancer, for the pur- 
pose of protecting himself, bought a note secured by the oldest 
incumbrance and was proceeding to have the lien of this incumwn- 
brance foreclosed, when an intermediate incumbrancer offered to 
buy the note from him and demanded an assignment. He refused 
to sell, proceeded with the foreclosure, and became the purchaser. 
In a suit toset the sale aside; Held, that the refusal to sell was no 
evidence of fraud on the part of defendant. He had a right to have 
the sale go on. If the intermediate incumbrancer had offered to 
pay off the note, it would probably have been different. Jb. 


TRUSTEE’S DISCRETION TO SELL IN MASS OR IN PARCELS. In an ac- 
tion to set aside a trustee’s sale, one of the grounds of complaint 
was that tne land had been sold in a body whenit should have been 
sold in parcels. The evidence showed that at the sale plaintiffs had 
demanded that it should be sold in parcels, but other parties in in- 
terest had insisted on a sale in a body, and the trustee had complied 
with their request after satisfying himself that it was best to sell in 
a body. It appeared also that the plaintiffs had equal opportunities 
to bid with the other parties, and did bid. Held, that the court 


would not interfere. Jb. 


RatiFicaTion. The trial court having decided that a suit to set 
aside a sale under a deed of trust for fraud should be dismissed, 
plaintifls. claiming under a junior deed of trust, procured the in- 
sertion in the decree of a clause directing that the surplus proveeds 
of the sale should be paid tothem. Held, that they thereby ratified 


the sale. Jb. 


EstopreL. If a mortgageor, with full knowledge of irregularities 
in the sale of his land, stands by without complaint for a period 
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of years, whilst the purchaser clears the land, pays taxes, both 
back and current, and makes valuable and lasting improvements 
upon it, he will be held estopped from challenging the sale. Kelly 


v. Hurt, 561. . 


MORTGAGE OF HOMESTEAD. See Lewis v. Curry, 49. 


PRACTICE IN FORECLOSURE CASES. See Chouteau vy. Allen, 56. 


RECITALS IN TRUSTEE’S DEED, AS EVIDENCE. See Alexander v. Camp- 


bell, 142. 


ScHOOL FUND MORTGAGES. See Sharp’s Adm. vy. Collins, 266. 


1, 


DIVORCE. 


Atrmony. A decree vesting in the wife specific personal property 
of the husband, as alimony in gross, is valid, at least when made 
in pursuance of an agreement of the parties. Crews v. Mooney, 26. 


ALIMONY: ST. LOUIS COURT OF APPEALS. In divorce cases coming 
from the St. Louis court of appeals, the Supreme Court has no 
jurisdiction to pass upon the question whether the decree of divorce 
is justified by the evidence; but if there be a decree for alimony 
to an amount exceeding $2,500, the Supreme Court may inquire 
into its propriety in respect tothe amount. Golding v. Golding, 123. 


DONATIO CAUSA MORTIS. 


DELIVERY ESSENTIAL: BANK CHECKS. To constitute a valid donatio causa 


mortis, there must be actual delivery of the subject of the gift in 
the lifetime of the donor. Delivery to an agent with directions 
to him to deliver to the donee after the death of the donor, and if he 
should recover then to return the property to the donor, is insuffi- 
cient. 

Whether a bank check can be the subject of a donatio causa mor- 
tis, quaere? Walter v. Ford, 15. 


DOWER. 


MANSION HovsE. A widow cannot claim asthe mansion house of 
her deceased husband a house which he did not occupy at the 
time of his death See R,. S. 1879, 22205. McClurg v. Turner, 45. 


Wipow’s QUARANTINE: STATUTE OF LIMITATIONS. Where io as- 
signment of dower is ever made, the statute of limitations begins to 
run against the heir and in favor of one claiming the mansion house 
of the a: cestor by grant of the widow, from the time of her death, 
und not before. Brown v. Moo e, 65 . 


—— : ASSIGNMENT OF DOWEL: LACHES. As between the heir and 
the grantee of the widow, it is no leches on the part of the heir to 
permit the widow and her grantee io cccupy the mansion house of 
the ancestor as long as she lives without having her dower assigned. 


Ib. 
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EJECTMENT. 


Pt. AINTIFF in ejectment may recover upon a deed obtained allie: 
the date of the demise laid in the petition. Lewis v. Curry, 49. 


PETITION IN EJECTMENT. In an action of ejectment between per- 
sons who are not co-tenants, it is not necessary for the plaintiff to 
allege in his petition an entry or ouster by the defendant. The only 
substantive facts required to be alleged are that, at the commence- 
ment of the action, defendant was in possession of the property 
sought to be recovered, and that plaintiff, at that time, was legally 
entitled to the possession of the same. Alexander v. Campbell, 142. 


POSSESSION AS A BASIS OF RECOVERY IN EJECTMENT. Plaintiff in eject- 
ment, to maintain his action, relied upon possession in his grantor, 
but failed to show that such possession had continued long enough 
to confer title under the statute of limitations, or that it was prior to 
that of defendant, the date of whose entry was not shown, or that 
it was taken and held undera claim of right, or that it was not 
abandoned. Held, insufficient. Something more than a mere naked 
prior possession is necessary as a basis for an action of ejectment. 
lb, 


PLEADING : EJECTMENT : SUIT TO SET ASIDE SALE—FOR AN ACCOUNT—TO 
REDEEM. A petition cannot be sustained as a petition in ejectment 
if it fails to allege either ouster of plaintiff or possession by defend- 
ant; or as a petition to set aside a sale and compel a reconveyance 
if it fails to allege the execution of a deed; or as a petition by a 
mortgageor for an accounting for the rents and profits of the mort- 
gaged premises, if it fails to allege that the mortgagee has taken 
possession; or asa petition to redeem if it fails to allege that the 
mortgagee is in possession of the mortgaged premises and has re- 
fused to permit the mortgageor to redeem. Tetherow v. Chambers, 
185. 


SecTion 3225, REVISED STATUTES 1879, consrRUED. One who enters 
into the possession of land, not as a mere intruder or trespasser, 
but in good faith, and erects valuable improvements thereon, is 
in the lawful possession thereof within the meaning of section 
3225, Revised Statutes 1879, and may invoke the provisions of 
that section to defeat recovery in an action of ejectment brought 
more than one year after February 27th, 1874, by one holding a 
patent from the United States issued more than ten years prior to 
that date, but who for more than thirty years prior to that date had 
not been in the actual possession of the land either by himself or 
by others, and during all that period had paid no taxes thereon. 
Mansfield v. Pollock, 155. 


EsgctMENT. Transfer of title by plaintiff in ejectment pending the 
suit will not defeat his right to recover possession. See R. 8. 1879, 
22 2253, 3671. Smith v. Phelps. 598. 


ELECTIONS. 


ELECTIONS: FORM OF BALLOT: TOWNSHIP ORGANIZATION: RESTRAIN- 
ING swine. Ballots cast at a general election for State, county and 
township officers contained, in addition to the names of the candi- 
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dates and the offices to be filled, a clause for and a clause against 
township organization, and a clause for and a clause against restrain- 
ing swine from running at large. As a caption to these clauses were 
printed the words, “ Erase the clause you do not favor.” Held, that 
this caption did not invalidate the ballot either as to township or- 
ganization or the restraining of swine, or as to the candidates voted 
for. Construing Revised Statutes 1879, sections 5493, 7429, 7430, 
7407, 7408, 74:0. Applegate rv. Eagan, 258. 


: CIRCUIT CLERK. A ballot containing the words “‘for circuit 
clerk and recorder,” sufliciently indicates that the office to be 
filled is that of the clerk of the circuit court. Jb. 


Norice oF contest. A notice of contest on the ground that voters 
were improperly influenced in casting their votes must give the 
names of the persons alleged to have been so influenced. //. 


MISREPRESENTATIONS by a candidate to the voters as to the legal 
eflect of their ballots, whereby they are misled into voting for him, 
constitute no ground for contesting the election. J). 


EQUITY. 


CONVEYANCE FROM PARENT TO CHILD: EVIDENCE REQUIRED TO SET ASIDE. 
In a suit to set aside a deed from a father to his son, it appeared 
that the father was about seventy years of age when he executed 
the deed, and shortly before executing it had been stricken with a 
paralysis, which greatly impaired his powers both of body and 
mind, but it did not appear that he was incapable of contracting, or 
was unable to comprehend the nature of the business, or that 
there was any relation of trust or confidence other than that of 
parent and child, or that the son practiced'any fraud, or exercised 
any undue influence, or took any advantage of his father’s weak 
state of mind. Held, that the trial court properly refused to set the 
deed aside. 

Cases relating to conveyances from child to parent, ete., distin- 
guished. McKinney v. Hensley, 326. 


In order to avoid circuity of action equity will often permit a 
recovery in money. See Baile v. Insurance Co., 73 Mo, 371, Alex- 
ander v. Relje, 498. 


LIMITATIONS IN EQUITABLE ACTIONS. A court of equity, when en- 
forcing legal or analogous rights, will generally adopt that limit 
of time which is prescribed by the statute of limitations; but where 
the relief sought is based upon a right purely equitable—where it 
is cognizable alone in a court of conscience—it acts solely upon its 
own inherent rules altogether outside of and independent of the 
statute of limitations. If there has been gross laches in prosecuting 
the claim, or long acquiescence in the operation of adverse rights, 
it will refuse to interfere, though less than the statutory period has 
elapsed. Per Suerwoor, C. J. 

Contra. The statute of limitations in this State applies to all civil 
actions, to those which were formerly denominated suits in equity 
as well as to actions at law. Mere lapse of time, short of the period 
fixed by the statute of limitations, will not bar a claim to equitable 
relief where the right is clear and there are no countervailing cir- 
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cumstances. (Re affirming Kelly v. Hurt, 61 Mo. 466.) Per Hoven, 
Henry and Norton, JJ. Kelly v. Hurt, 561. 


4. Preapixe. If the defendant in an action at law, having an equit- 
able defense, fails to present it, he cannot afterward make it the 
ground of an independent action against the former plaintiff. Per 
Suerwoop, C.J. Norton, J., concurring; Hoven and Hewsry, JJ., 
dissenting. Jb. 


PETITION IN SUIT TO SET ASIDE SALE. See Tetherow v. Chambers, 183. 


ESTOPPEL. 


1. Esropret sy conpuct. General principles in text-books, recog- 
nized in Taylor v. Zepp, 14 Mo. 482; Bales v. Perry, 51 Mo. 449; Spur- 
lock v. Sproule, 72 Mo. 508, Acton v. Dooley, 63. 


2. ——: AGREEMENTS AS TO BOUNDARY LINES: ADVERSE POSSESSION. 
Agreements between co-terminous proprietors as to the dividinz line 
made in ignorance of the true line, although sanctioned by law, 
do not strictly involve questions of estoppel; and their acts may 
be admissible as evidence of such an agreement, when not sufli- 
cient to establish an estoppel. An essential element of the va- 
lidity of such an agreement is the mistake of facts under which it 
is made. Facts which establish an adverse possession are not to be 
confounded with those which create an estoppel by conduct. 
Knoulton v. Smith, 36 Mo. 507, 512, criticised; Turner v. Baker, 64 
Mo. 218, approved. Ib. 


3 ——: siLeNce. Silence in some cases will estop a party, but 
silence without knowledge, works no estoppel. Collins v. Rogers, 63 
Mo. 515, and Evans v. Snyder, 64 Mo. 516, distinguished. Jb. 


4. An administrator is not estopped from reclaiming notes of the 
estate pledged by him, for his own purposes, to a person having no- 
tice of their true ownership. The State to the use of Wolf v. Bern- 
ing, 87. 


5. TAXkEs: ESTOPPEL. Failure of a tax-payer to take steps to prevent 
an illegal levy of taxes, will not estop him from resisting the en- 
forcement of the tax, when levied, against his property. Stale, ex 
rel. Board of Education of Moberly v. St. Louis, Kansas City & Northern 
Railway Company, 163. 


6. If a mortgageor with full knowledge of irregularities in the sale of 
his land, stands by fora period of years, whilst the purchaser clears 
the land, pays taxes, both back and current, and makes valuable 
and lasting improvements upon it, he will be held estopped from 
challenging the sale. Kelly v. Hurt, 561. 


EsTOPPEL BY ACKNOWLEDGING CORPORATE NAME. See Studebaker Bros. 
Manufacturing Company v. Montgomery, 101. 
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INDEX. 
EVIDENCE. 


EVIDENCE, OF TIME, WHEN MATERIAL. Defendant, a druggist, was 
indicted in March, 1878, under an act which went into effect in 
August, 1877, and convicted of selling liquor in small quantities 
without taking out a license asa dramshop keeper. A witness tes- 
tified to a sale on the 4th of January, but there was no evidence of 
the year in which this occurred, nor any data from which it could 
be inferred. Held, that the conviction could not be sustained. 
The State v. Tissing, 72. 


IN RAPE CASES. Evidence is admissible that the woman, upon 
whom a rape is charged to have been perpetrated, made com- 
plaint thereof to her husband soon after the occurrence. The State 
v. Warner 83. 


AGENTS STATEMENTS. Statements of the master of a steamboat 
made after the transaction to which they relate is at an end, are not 
evidence against the owner. O’ Bryan v. Kinney, 125. 


CONFESSIONS AS EVIDENCE. A confession not induced by promises 
or threats is admissible in evidence, notwithstanding it was obtained 
by artifice practiced upon the prisoner by the officer having him in 
charge, and, when properly corroborated. will sustain a conviction. 
The State v. Phelps, 128. 


DEED: RECITALS AS EVIDENCE. As againsta stranger, the recitals in 
a deed executed by a trustee acting under a power contained in a 
deed of trust, are no evidence of the facts recited. Alexander vr. 
Campbell, 142. 


: TRANSCRIBED RECORDS AT KANSAS CITY. A statute, (Sess. 
Acts 18738, p. 1386,) enacted that properly certified copies from tran- 
scribed records of deeds, originally recorded at Independence, kept 
at the recorder’s office in Kansas City, should have the same force 
and effect as copies of the original records. A book purporting to 
contain such transcribed records having been saad in evidence 
without proof that it came from the proper custody, or that it was 
what it purported to be; Held, that there waserror. Jb. 


PRINCIPAL AND AGENT: EVIDENCE. A letter written by a third 
person should not be received in evidence against a party to a suit 
unless the writer is shown to have been the agent of the party, and 
not then unless it refers to a matter within the scope of his agency, 
and was written under such circumstances as to constitute part of 
the res gestae. Hamilton v. Berry, 176. 


PRACTICE: CONTINUANCE : WITNESS, CANNOT TESTIFY TC A CONCLUSION 
or LAW. Where the issue is one of title to real estate, the testimony 
of a witness that he once owned the land is inadmissible—even if 
his title were acquired by adverse possession for the required perio:!, 
he could only testify to the facts which established his title, and n 
to the conclusion of law from these facts; and a continuance aske:! 
on the ground of the suppression of a deposition containing such 
testimony and the absence of the witness who had given the testi- 
mony is properly refused. Cartwright v. Culecr, 179. 
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INSANITY : OPINION OF NON-EXPERT. A witness who is not an expert 
will be allowed to give an opinion upon a question of insanity, only 
in connection with a statement ot the facts which form the basis of 
his judgment. Jo. 


STATEMENTS ADMITTED AS TESTIMONY OF ABSENT WITNESS: CONTIN" 
vance. Where a party, for the sake of avoiding a continuance, 
admits that an absent witness, if present, would swear to cer- 
tain statements, these statemeuts are as much a part of the evidence 
in the cause as if the witness were present at the trial and testified 
to them before the jury, and should be so considered by the jury 
in making up their verdict. The State v. Charles Ellis, 207. 


LARCENY: RECENT POSSESSION OF STOLEN PROPERTY: EVIDENCE: ALIBI. 
A defendant charged with larceny is not to be limited, in rebutting 
evidence of recent possession of the goods stolen, to the production 
of such evidence as tends to account for or explain the possession. 
Proof of an alibi is competent. and should not be excluded from the 
consideration of the jury. Tie State v. Sidney, 390. 


JUDGMENT: PAROL EVIDENCE. Upon the trial of a plea of former 
recovery and the production of a transcript of a justice of the peace 
in support thereof, showing judgment in favor of the plaintiff, parol 
evidence is inadmissible to show that the justice was directed by 
plaintiff’s attorney, after the evidence was heard, to dismiss the 
~uit. Cooksey v. The Kansas City, St. Joseph & Council Bluffs Railroad 
Company, 477. 


IMINAL LAW: EVIDENCE OF OTHER OFFENSES. On the trial of an 
indictment for murder, without any evidence of character having 
been offered by the defendant, the State was allowed to read to the 
jury two indictments against him for felonious assaults having no 
connection with the principal offense. Held, error. The State v. 
Vartin, 547. 


- ~: WITNEssEs. A person jointly indicted with another, is not 
a competent witness for his co-defendant. Jb. 


[t is error for the court to permit the prosecuting attorney 
to comment in argument upon the fact that the defendant, though 
‘i. competent witness, failed to testify in his own behalf Jb. 


DECLARATIONS OF AGENT AS EVIDENCE AGAINST PRINCIPAL. The 
declarations of an agent are admissible as evidence against his prin- 
cipal, only when made while transacting the business of the princi- 
pal and as a part of the transaction which is the subject of the 
inquiry. They are then admitted as verbal acts and part of the res 
gestae. What he may have said before the transaction is entered 
into or after its completion, as explanatory, is no more admissible 
than if said by astranger. Anything in the nature of narrative is 
to be carefully excluded. 

CASE ADJUDGED. In an action broyght by a widow against a rail- 
road company for killing her husband, a witness was allowed to 
testify that after deceased was struck and after the train was stopped, 
two of the trainmen, whom he took to be the fireman and the en- 
gineer, came up, and one of them said to the other: “If you had 
stopped the train when I told you, you would not have killed 
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him,” and that the other replied; “It cannot be helped now; it 
it too late.” Held, the admission of thisevidence was error. Adams 
v. the Hannibal and St. Joseph Kailroad Company, 553. 


17. PRactice CRIMINAL: DEFENDANT AS A WITNESS, Under sevtion 
1918, Revised Statutes 1879, a defendant in a criminal case testifving 
in his own behalf, can be cross-examined only as to those matters 
referred to by him in his examination in chief. The State v. Mc- 
Graw, 573. 


18. ————: EVIDENCE OF FORMER CONVICTION. It is error to permit a 
witness to be asked if he has not been before convicted and sent to 
the penitentiary. Ib. 


19. BURGLARY AND LARCENY: EVIDENCE. To authorize a conviction of 
larceny under an indictment charging burglary and the larceny of 
particular property, the proof must show that the property named 
was — Proof of the taking of other property will not suf- 
tice. Ib. 


20, FRaup: EvipENce. Where the petition distinctly charges fraud upon 
a defendant, his unexplained failure to appear and testify to his own 
innocence will be regarded asa strong circumstance against him ; 
and this whether he was subpcenaed by the opposite party or not. 
See Baldwin v. Whitcomb, 71 Mo. 651. Mabary v. McClurg, 575. 


21. EviDENCE OF ANOTHER OFFENSE. Where defendant, upon the cross- 
examination of a witness for the State, by direct questions first dis- 
closes his commission of another crime than that for which he is on 
trial, it is no ground for reversal that the State is afterward per- 
mitted to prove by another witness the‘same facts in relation to the 
crime as had already been brought out by such cross examination. 
The State v. Kring, 612. 


22. Defenc.nt’s declarations made after the commission of a homicide 
that he was sane when he committed it, are admissible against him 
for what they are worth. Jb 


23. When evidence relates only to a fact the existence of which is really 
conceded, its admission, even if erroneous, cannot be a groun ! 
of reversal. Ib. 

24. Deposirion: practice. When a deposition has been read by 
agreement as the testimony of an absent witness, the witness can- 
not afterward be examined orally at the same trial. Jb. 

IN MECHANICS’ LIEN LEASES. See Deardorff v. Everhartt, 37. 

PaROL EVIDENCE. See American Ins. Co. v. Neibergen, 167. 


EVIDENCE NEEDED TO SET ASIDE DEED. See McKinney v. Hensley, 326. 


PRESUMPTION OF PERFORMANCE OF OFFICIAL Duty. See Henry vy. Dulle, 
443, 
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EXECUTION. 


1. Personat property. The act of March 31st, 1574, in relation to exe- 
cutions, (Sess. Acts, p. 118,) does not authorize the levying of an 
execution for the purchase price of personal property upon that 
xp-citie property afte it has passed from the purchaser to a stranger 
Havorth v. Franklin, 106 


2. Ti levy of an execution before the oxpleatiol of the lien of the 
judgment, will continue the lien beyond the statutory period of its 
existence and until the sale. Riggs r. Goodrich, 108. 


3. EXEMPTION, TO BE CLAIMED WHEN. A defendant entitled to claim 
property as exempt from execution, may exercise his right at any 
time before the property is sold. It need not be before the com- 
mencement of the sale. The State ex rel. Fulkerson v. Emmerson, 697. 


: FEES. 


APPEAL: FEE BILL. The fact that an appeal has been allowed does nu 
deprive the clerk of the right to issue a fee bill for fees earned i: 
the case. The State ex ~el. Fulkerson v. Emmerson, 607. 


FENCES. 


DiVISION FENCES: CONNECTING FENCES: REMOVAL: NOTICE REQUIRED. .\ 
tence not built upon the boundary line between adjoining propriet 
ors is not a division fence within the meaning of the statute, ( Wag. 
Suut., p. 683.) It may, therefore, be removed by its owner without 
viving the six months’ notice required by the statute; but if he have 
given his neighbor leave to connect with it, he cannot remove it 
without giving reasonable notice so as to enable his neighbor to 
protect his premises. Explaining Jeffries v. Burgin, 57 Mo. 32° 
Sims v. Field, 139. 


FORCIBLE ENTRY AND DETAINER. 


OF MINING PROPERTY. See Chynowitch v. Granby Mining & Smelting 
Company, 173. e 


FORGERY. 
|. Ov TEACHER'S CERTIFICATE. A teacher's certificate of qualification 
is a * certificate,” “license’’ or “authority,” within the mean- 
ing of section 15, article 4 of the chapter on Crimes and Pun- 
ishments, (Wag. Stat., p. 470,) and the falsely making such a 
certificate with intent to injure or defraud is forgery as defined by 
that section. The Stale rv. Grant, 33. 


2. The question whether defendant believed a paper to be genuine, is 
presented by an indictment for uttering but not for forging the 
paper. Jb. 
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FORMER RECOVERY. 


\ BAR TO SECOND surt. See Cooksey y. the Kansas City, St. Joseph & 
Council Bluffs Railroad Company, 477. 


FRAUD. 


EVIDENCE. Whet& tlie petition distinctly charges fraud upon a defend- 
ant, his unexplained failure to appear and testify to his own inno- 
cence will be regarded asa strong circumstance against him. See 
Raldwin v. Whitcomb, 71 Mo. 651. Mabary v. McClurg, 575. 


GIFT. 

DONATIO CAUSA MORTIS: BANK CHECKS. To constitute a valid donatio causa 
mortis, there must be actual delivery of the subject of the gift in 
the lifetime of the donor. Delivery to an agent with directions 
to him to deliver to the donee after the death of the donor, and if he 
shoyld recover then to return the property to the donor, is insuth- 
clent. 

Whether a bank check can be the subject of a donatio causa mor- 
. quaere? Walter v. Ford, 195. 


HABEAS CORPUS. 


RETURN TO THE WRIT. See ex parte Hollwedell, 395. 


HANNIBAL. 


Crry TAxes IN. See the State ex. rel. Van Brown v. Shepherd, 310. 


HOMESTEAD. 


MORTGAGE OF HOMESTEAD. In order to make a valid mortgage of the 
homestead, it was not nevessary under the Homestead Act as con- 
tained in Wagner’s Statutes, page 697, that the wife should join in 
executins it. Aliter since the amendment of 1873. See R. 8. 1879, 

22689. Lewis v. Curry, 49. 


HOMICIDE. 
See Murder 
HUSBAND AND WIFE. 


1. Coverture of the princtpal is no defense to the surety. Labaugh v. 
Thompson, 600. 
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HvusBAND AND WIEE: DIFFERENCE BETWEEN: INTERVENTION OF 


‘71RD PARTY. Although a wife may have just cause for separation 


er divorce from her husband, and she may separate, or obtain a di- 
vorce from him, assigning such cause as the ground thereof, yet if 
she would not havesought the separation, or sued for the divorce, but 
for the mtentional and unsolicited interference of a third person 
inducing her so to act, such separation or divorce, or just cause 
therefor, does not of itself constitute any defense to an action by 
the husband against such person for the loss of his wife’s society, 
assistance and affection. It would be otherwise if the wife having 
such just cause should voluntarily seek the advice, shelter and pro- 
tection of athird person, and he should give her his advice and 
protection in good faith and from motives of kindness and human- 
itv. Modisett v. Mc Pike, 636. 


HvsBAND AND WIFE: EVIDENCE. In an action by a husband for the 
alienation of his wife’s affections by defendant, thereby induc- 
ing her to separate from him and to sue for and obtain a divorce, 
evidence of the connection between defendant’s conduct toward 
plaintiff’s wife and defendant’s troubles with his own wife, if any, 
would be competent as pertaining to the material inquiry, whether 
such conduct was actuated by good or improper motives. Jb. 


INCEST. 


Incest: RAPE. The crime of rape is of a higher nature than that 
of incest, the former being punishable (R. 8S. 1879, 2 1253) by death 
or imprisonment {n the penitentiary, the latter (R. 8. 1879, 2 1538) 
by imprisonment in the penitentiary only. Upon an indictment 
for incest, therefore, the defendant cannot be convicted, where the 
evidence proves the commission of a rape. The State v. Moses Ellis, 


oe. 





EVIDENCE. It is not necessary, in order to convict the guilty 
party of incest, that the evidence should show that both parties 
were guilty; for instance, where one party was aware, and the 
other ignorant, of the relationship between them, the former only 
may be convicted. Jb. 


INSANITY. 


AS A DEFENSE TO HOMICIDE. To entitle a defendant charged with 
homicide to acquittal on the plea of insanity, it must appear, to the 
reasonable satisfaction of the jury, that his mental faculties were, at 
the time the act was committed, so perverted and deranged as to 
render him incapable of distinguishing between right and wrong in 
respect to that particular act. The State v. Erb, 199. 


OPINION OF NON-EXPERT, A witness who is not an expert will be 
allowed to give an opinion upon a question of insanity, only in con- 
nection with a statement of the facts which form the basis of his 
judgment. Jb. 


i TEST OF INSANITY IN CRIMINAL CASES. The insanity which 
\. il! constitute a valid defense to a criminal charge is such only as 
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Aisabled the defendant from knowing the rizht from the wrong of 
the particular act which is the subject of the charge. The State v. 
Kotovsky, 247. 


INSTRUCTIONS. 


AN instruction to the jury to acquit, should only be given where 
there is no eviderice tending to prove the offense charged. The State 
v. Warner, 83 


Tuk refusal of an instruction is not erroneous, where other in- 
structions are given containing the same principle The State v. 
Walton, 270. 


MASTER AND SERVANT. An instruction declaring the duties of a 
section foreman to be what he has testified they are, is not objec- 
tionable in the absence of any otherevidence on the subject. J/all 
v. The Missouri Pacific Railway Company, 29S. 


Instructions. This court will not reverse on the ground of errone- 
ous instructions, where the appellant asked and obtained instruc- 
tions involving the same error, Smith v. Culligan, 387 


Suecestina theories of the case not supported by any evidence 
are properly refused. The State v. Wilforth, 528. 


An instruction is erroneous if there be no evidence upon which it 
can be based. The State ex rel. Fulkerson v. Emmerson, 608. 


ALTHOUGH correct instructions may. be given in behalf of one party, 
a judgment against him will be reversed, if erroneous instructions 
on a material issue in the cause and inconsistent therewith are also 
given in behalf of the other. Modisett v. Mc Pike, 636. 


REVIEW IN APPELLATE COURT WITHOUT INSTRUCTIONS. See Walter v. 


In 


Ford, 195. 


MURDER CASES. See The State v. Charles Ellis, 207. 


INSURANCE. 


CANCELLATION OF PoLicy. A current policy of insurance cannot be 
cancelled, except by virtue of a power reserved in the policy, or 
by agreement of the parties. Such reservation will never be pre- 
sumed, but must be distinctly shown. * Rothschild v. the American 
Central Insurance Company, 41. 


PRINCIPAL AND AGENT. An agent to procure insurance has no im- 
plied power to consent to the cancellation of a policy once procured 
and delivered. Jb. 


Proor or custom. Proof that there was a custom observed by ten 
or twelve insurance companies to insert a partienlar clause in their 
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policies; Jel, not admissible to establish a similar custom on the 
part of another company. American Insurance Company v. Neiher- 
ger, 167. 


Custom: evipENcr. Where the insured refused to accept the pol- 
icy issued to him and declined to pay his premium note on the 
sole ground that the policy did not contain a clause which he 
alleged the company’s agent had agreed it should contajn; J/eld, 
that when sued upon the note he could not give evidence of a 
custom on the part of insurance companies to insert such a clause 


in their policies. Jb. 


APPLICATION: REJECTION OF POLICY TENDERED i PAROL EVIDENCE. 
Where the application for insurance does not attempt to set forth 
all the provisions to be contained in the policy, and the agent of 
the company, with or without authority, represents that it will 
contain certain stipulations, which are not unlawful, the appli- 
cant may refuse to accept the policy, when issued, if it does not 
contain them; but he must make his election and notify the com- 
pany Without delay ; otherwise he will be deemed to have accepted 
it. In such case, when sued upon his premium note he may make 
parol proof of the agent’s representations. Jb. 


RECEIVER OF DISSOLVED INSURANCE COMPANY: HIS POWER TO SUE. 
A receiver appointed under section 41 of the Insurance Law, 
( Wag. Stat., p. 753,) to wind up an insolvent insurance company, 
represents both the creditors and the stockholders of the company, 
and when authorized by a proper order of court, may sue in his 
own name to recover assets of the company from one who has 
wrongfully misappropriated or wasted them with the connivance or 
assistance of the company’s officers. Alecander v. Relfe, 495. 


WITHDRAWAL OF CORPORATE ASSETS: FRAUD: RECEIVER. The Life 
Association of America purchased of the St. Louis Life Insurance 
Company all of its stock notes together with the mortgages and col- 
laterais given as security for the same, paying for them by its own 
drift. This draft was aiterward subdivided into three others aggre- 
gating in amount the same as the first, one being for $900,000, and 
the other two for smaller amounts. These two latter were subse- 
quently paid. With the stock notes and securities so obtained and 
a little cash, the Life Association, by the active assistance of the 
oliicers and directors of the St. Louis Life Insurance Company, pur- 
chased 9763 of the 10,060 shares constituting the capital stock of 
that corporation, and had the same transferred to itself. By this 
transfer the offices of the directors of the St. Louis Life Insurance 
Company became vacant, and the Life Association caused its own 
directors to be elected in their places. Using the power thus ac- 
quired, the Life Association then procured an amendment to be 
made to the charter of the St. Louis Life Insurance Company by 
which the retirement of a portion of the capital stock of the latter 
was authorized. The Life Association then presented to the St. 
Louis Life Insurance Company 9000 of its 9763 shares for redemp- 
tion, and by order of the new board of directors the treasurer of 
the St. Louis Life Insurance Company redeemed the same by re- 
turning to the Life Association the above mentioned draft for 
$900,000. Held, that this transaction if not actually fraudulent (as 
some of the evidence tended to show that it was) was at least fraud- 
ulent in law, and that a subsequently appointed receiver of the St. 
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* Louis Life Insurance Company, acting in the interest of policy 
holders and creditors, could impeach it. Jb. 


—: ————: MEASURE OF DAMAGES. In such a case as the fore- 
oing the proper measure of damages is an ambdunt equal to the 
ace of the draft with interest. Jb. 





8. 


INTEREST. 


UsuRY : CONSIDERATION: PRINCIPAL AND SURETY. Payment of usurious 
interest is a sufficient consideration for a promise to extend the time 
of payment of a note. An extension made upon such considera- 
- without the consent of a surety, will exonerate him. Wild v. 

our, 551. 


CHARGING ADMINISTRATOR WITH INTEREST. See Camp’s Creditors and 
Distributees v. Camp’s Administrator, 192. 


JEFFERSON CITY. 
Crry Taxes. See Jefferson City v. McCarty, 55. 


OvUT-LOTS ATTACHED FOR SCHOOL PURPOSES. See Henry v. Dulle, 443. 


JUDGMENT. 


1. JUDGMENT LIENS: CHANGE OF staTUTE. While the lien of a judg- 
ment was yet alive, the law was changed so as to reduce the dura- 
tion of judgment liens from five years to three. Without deciding 
whether the new law applied to this judgment, or not; Held, that 
if it did, the three years must be counted, not from the date of the 
judgment, but from the time when the new law took effect. See 
Sess. Acts 1863, p. 24; Gen. St. 1865, p. 636,73. Riggs v. Goodrich, 
108. 


——: Execution. The levy of an execution before the expira- 
tion of the lien of the judgment, will continue the lien beyond the 
statutory period of its existence and until the sale. Tb. 


3. JUDGMENT: WHEN DISCHARGED BY ACCEPTANCE OF NOTE. Accent- 
ance, by a judgment creditor, of a note to the full amount of his 
judgme nt does not operate to satisfy or discharge the judgment, 
unless it is expressly so agreed. Ib. 


4. ADMINISTRATOR’S FINAL SETTLEMENT. The surety on an adminis- 
trator’s bond is concluded by, and cannot attack collaterally , a final 
settlement from which there has been no appeal. Wolff v. Schaejfer, 


154, 


5. MUNICIPAL BONDS: TAX LEVIED TO PAY JUDGMENT OF FEDERAL 

COURT ON: STATE COURTS WILL NOT INTERFERE. When a county court, 
acting in obedience to a mandate from the Federal court and in con- 
formity with the laws of the State authorizing the levy of taxes to 
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pay county indebtedness, has levied a tax for the purpose of paying 
a judgment of the Federal court against the county, the courts of 
this State will not interfere to prevent its collection, on the ground 
that bonds on which the judgment was rendered were void. The 
judgment of the Federal court will be held conclusive of their va- 
liditv. The State ex rel. Wilson v. Rainey, 229. 

JUDGMENT AGAINST A COUNTY BINDING ON ALL TAY-PAYERS. A 
judgment against a county, or its legal representatives, in a mat- 
ter of general interest to all the people, as one respecting the levy 
and collection of a tax, is binding upon all the citizens and tax- 
pavers of the county. Jb. 


MUNICIPAL BONDS: CONFLICT OF STATE AND FEDERAL DECISIONS. 
The courts of this State will respect as valid a judgment of a Fed- 
eral court against a county on its bonds, notwithstanding the same 
bonds are held by them to be void. Jb. 


CITY ORDINANCES: VIOLATION OF: HABEAS CORPUS: JUDGMENT. In 
a habeas corpus proceeding to obtain the discharge of a prisoner in 
custody by virtue of an execution issued upon the judgment of a 
court of competent jurisdiction, it appeared from the record of the 
case, incorporated in the return to the writ, that the report of the 
chief ‘of police, upon which the prisoner was tried, was signed by 
that officer; Held, that in that particular the record must be taken 
as true for the purposes of the case. Ex parte Hollwedell, 395 


JUDGMENTS—VOID OR VOIDABLE: JUDICIAL SALES: SPECIAL TAX BILLS, 
A city charter provided that eyery special tax bill should be a lien 
on, and the judgment rendered in any suit thereon should be levied 
of, the property in such tax bill described ; and that where the 
amount of the bill should not exceed $300, any justice of the peace in 
the city should have jurisdiction thereof, and might render a special 
judgment as aforesaid. In an action before a justice of the peace 
in such city upon four special tax bills, two of which described lot 
9, and two lot 10, a judzment in solido was rendered for $24.20, the 
aggregate amount of said tax bills, to be levied of both of said lots. 
The defendant was duly summoned, appeared and defended the 
action. Held, that such judgment, although erroneous and subject 
to reversal or correction on error or appeal, because not required to 
be levied of each lot for the amount only of the taxes charged against 
it, was not void, as it was rendered by a court having jurisdiction 
of the person and of the subject matter; and thatthe title of a pur- 
chaser to such property borght at an execution sale in virtue of 
such judgment was not affected by the error therein. Gray v. 
Poirles, 419. 


JUDGMENT: PAROL EVIDENCE. Upon the trial of a plea of former 
recovery and the production of a transcript of a justice of the peace 
in support thereof, showing judgment in favor of the plaintiff, parol 
evidence is inadmissible to show that the justice was directed by 
plaintiff’s attorney, after the evidence was heard, to dismiss the 
suit. Cooksey v. The Kansas City, St. Joseph & Council Blujis Railroad 
Company, 477. 


A BAR TO A SECOND suIT. A cause of action upon whicha 
judgment is rendered becomes merged in the judgment and cannot 
be the basis of a new action so long as the judgment is in force. 
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Where, therefore, upon appeal from a judgment of a justice of the 
peace, the plaintiff dismissed his suit in the circuit court, that Cid 
not save another action begun by him before the dismissal on the 
same cause of action. Jb. 


EVIDENCE OF FORMER CONVICTION. It is error to permit :t 
witness to be asked if he has not been before convicted and sent to 
the penitentiary. The State v. McGraw, 573. 


12. 





Nor COLLATERALLY ASSAILABLE. See Crews v. Mooney, 26; Sewers v. 
Ingram, 193. 


JUDICIAL SALE. 


UNDER IRREGULAR JUDGMENT. See Giray vy. Bowles, 419. 


JURY. 


1. CoMPETENCY OF JUROR, WHO HAS FORMED AN OPINION. A juror, 
who, upon his examination touching this qualitication as such, an- 
swers that he has formed, und repeatedly expressed, an impression 
or opinion as to the guilt or innocence of the accused, that such 
impression or opinion has been formed either from rumor or news 
paper reports, or both, and that it would require evidence to remove 
it, is not, therefore,an incompetent juror, provided it further appears 
to the satisfaction of the court that such opinion will readily yie' 
to the evidence in the case, and that the juror will determine the 
issues upon the evidence, uninfluegeed by his previous impression 
oropinion. The State v. Walton, 270. 

2. ——,AS AFFECTED BY KINSHIP, One whose father was a second 
cousin to defendant’s mother was held to have been properly re- 
jected as a juror under section 1897, Revised Statutes 1879, prohib- 
iting any person of kin to the defendant from serving as a juror. 
Tb. 


3. CoMPETENCY OF JuROR. A juror, upon his voir dire stated that 
he had some prejudice against the defense of insanity (the de- 
fense set up in this case), but that this prejudice would not affect 
him in the slightest degree in the trial of the case; also that he 
would hang a crazy man, but that his sympathies would be on the 
side of such a person. Tleld, that he was not disqualified to sit in 
the case. The State v. Baber, 292. 


4. DiscHARGE OF JuROR. One A. having been examined on his voir 
dire was found qualified and accepted on the panel of forty from 
which a jury of twelve was to be selected, but before the panel was 
completed he was taken sick, and the court discharged him for that 
reason. His place was supplied by another qualified juror, before 
the defendant was called upon to make his peremptory challenges. 
Held, no error; especially as it appeared that one of defendant's 
counsel consented to the discharge. Jb. 


5. Competency or Juror. A juror answered upon the voir dire: 
*‘T was in the neighborhood where the attempted robbery was com- 
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mitted the following day, and if the facts are as I then heard them, 
my mind is made up; have not talked to ary of the witnesses, nor 
to any one who knew anything of his own personal knowledve 
about the robbery.” Held, that he was not incompetent; but 
whether this court would reverse a judgment for the action of the 
trial court in striking his name from the list on its own motion, was 
not decided. The Statev. Farrow, 531. 


Scrre FACIAS ON ADMINISTRATOR’S BOND: TRIAL BY JURY. See Wolff vy. 
Schuetler, 154. _ 


° 


TAKING OBJECTIONS TO THE JUKY. See the State v. Ward, 253. 


MISCONDUCT OF THE JURY. See Morgan v. Ross, 318. 


JUSTICES’ COURT. 


1. PRACTICE: PLEADING: WAIVER: AMENDMENT. A statement filed in 
a civil suit before a justice of the peace showed that the plaint- 
iff’s claim was within the jurisdiction of the justice.. The justice’s 
docket showed that defendant had repeatedly appeared to the 
merits of the action. On appeal to the circuit court defendant filed 
a motion to dismiss for want of a sufficient statement. Pending 
this motion plaintiff offered to file an amended statement. The 
court refused the offer and dismissed the action. Hell, error. In 
view of defendant's conduct he must be deemed either to have 
waived a more formal statement than that filed, or to have been 
sufficiently informed of the true nature of the plaintiff’s claim by 
the brief verbal statement which the statute then authorized tie 
justice to require piaintiff to make before trial. And astne amended 
statement did not set forth a new cause of action, but only perfected 
the imperfect statement already filed, leave should have been given 
to file it. Webb v. Robertson, 380. 


2. STATEMENT: NUISANCE: TOWN. A statement in a proceeding for 
maintaining a nuisance, instituted by a town before a justice of 
the peace, failed to allege that the nuisance was within the limits 
oi the town, or that it was contrary to ordinance to maintain a 
nuisance therein. Held, that it was for this reason insufticient. 
Jteld, also, that the defect was not cured by the warrant containing 
these allegations. The State ex rel. Inhabitanis of Neosho v. Baker, 
394. 


SuIT UNDER THE TRESPASS ACT. See Blewett v. Smith, 404. 
KANSAS CITY. 


TRANSCRIBED RECORDS OF DEEDS AT KANSAS CITy. See Alexander v. 
Campbell, 142. 


LACHES. 


ASSIGNMENT OF DOWER: LAcHFs. As between the heir and the grantee 
of the widow, it is no laches on the part of the heir to permit the 
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widow and her grantee to occupy the mansion house of the ancestor 
as long as she lives without having her dower assigned. Brown v, 
Moore, 633. 


AS AFFECTING LIMITATIONS IN EQUITABLE AcTIONS. See Kelly v. Hurt, 


561. 


LARCENY. 


LARCENY: RECENT POSSESSION OF STOLEN PROPERTY: EVIDENCE: ALIBI. 
A defendant charged with larceny is not to be limited, in rebutting 
evidence of recent possession of the goods stolen, to the production 
of such evidence as tends to account for or explain the possession. 
Proof of an alibi is competent, and should not be excluded from the 
consideration of the jury. The State v. Sidney, 390. 


BuRGLARY AND LARCENY: EVIDENCE. To authorize a conviction of 
larceny under an indictment charging burglary and the larceny of 
particular property, the proof must show that the property named 
was taken. Proof of the taking of other property will not suf- 
tice. The State v. McGraw, 573. 


LEGAL EFFECT. 


MISREPRESENTATIONS by a candidate to the voters as to the legal effect 


of their ballots, whereby they are misled into voting for him, con- 
stitute no ground for contesting the election. Applegate v. Eagan, 


-o 
258. 


LEXINGTON. 


The city of Lexington has power, under its charter, to issue war- 





rants in payment for work and labor done on a culvert, or for 
services rendered by an engineer to the city. The Aull Savings 
Bank v. The City of Lexington, 104. 


LIMITATIONS. 


JUDGMENT LIENS: CHANGE OF sTATUTE. While the lien of a judg- 
ment was yet alive, the law was changed so as to reduce the dura- 
tion of judgment liens from five years to three. Without deciding 
whether the new law applied to this judgment, or not; Held, that 
if it did, the three years must be counted, not from the date of the 
judgment, but from the time when the new law took effect. See 
Sess. Acts 1863, p. 24; Gen. St. 1865, p. 636,23. Riggs v. Goodrich, 
108. 


DouBLE DAMAGE ACT: LimITaTIONS. The statute, (R. S. 1879, 2 809,) 
allowing double damages to the owner for stock killed on a railroad, 
is penal; and three years is the time limited for the commence- 
ment of actions thereunder. This limitation is absolute, and is 
not extended by improper acts of the defendant preventing the 














” 
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commencement of the acti. ?erelle v. The St. Louis, Iron Mo - 
tain & Southern Railway Com, «iy, 438 


LIMITATIONS IN EQUITABLE ACTIONS. A court of equity, when en- 
forcing legal or analogous rights, will generally adopt that limit 
of time which is prescribed by the statute of limitations; but where 
the relief sought is based upon a right pure y equitable—-where it 
is cognizable alone in a court of conscience—it acts solely upon its 
own inherent rules altogether outside of and independent of the 
statute of limitations. If there has been gross laches in prosecuting 
the claim, or long acauiescence in the operation of adverse rights, 
it will refuse to interfere, though less than the statutory period has 
elapsed. Per SHerwoopn, C. J. 

Contra. The statute of limitations in this State applies to all civil 
actions, to those which were formerly denominated suits in equity 
as well as to actions atlaw. Mere lapse of time, short of the period 
tixed by the statute of limitations, will not bar a claim to equitable 
relief where tne right is clear and there are no countervailing cir- 
cumstances. (Re-affirming Kelly v. Hurt, 61 Mo. 466.) Per Hoven, 


Henry and Norton, JJ. Kelly v. Hurt, 561. 


Wrpow’s, QUARANTINE: STATUTE OF LIMITATIONS. Where no as- 
signment of dower is ever made, the statute of limitations begins to 
run against the heir and in favor of one claiming the mansion house 
of the ancestor by grant of the widow, from the time of her death, 
and not before. Brown v. Moore, 63>. 


MAIMING CATTLE. 


INDICTMENT: INDORSEMENT OF NAME OF PROSECUTOR. It is ‘not re- 
quired that the name of a prosecutor shall be indorsed upon an in- 
dictment for maiming, beating and torturing defendant’s own cow. 
The statute which makes this requirement applies only to indict- 
ments charging trespasses against the person or property of ano: ler. 
2 Wag. Sta 1084,722. The State v. Goss, 592. 


~~ ; MAIMING CATTLE. © An indictment under the statute, (2 Wag. 
Stat., p. 5.6, 2 46,) for maiming, beating and torturing cattle, need 
not aver the mode in which or the means by which the offense was 
committed. Jb. 


MANDAMUS. 


To COMPEL ADOPTION OF TEXT BOOKS IN scHoots. See the State ex rel. 


Roberts v. The School Directors of Springfield, 21. 


To COMPEL LEVY OF TAXES. See State ex rel. Wilson y. Rainey, 229. 


MANSLAUGHTER, 


See Murder. 
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MASTER AND SERVANT. 


1. DANGEROUS MACHINERY: YOUTH* AND INEXPERIENCE OF SERVANT. 
Where a servant, engaged in operating machinery, by reason of 
his youth and inexperience is not aware of the danger to which 
he is exposed, it is the duty of his master to warn him if he him- 
self knows of it, and this notwithstanding the existence of that 
which renders the machinery dangerous is known to the servant. 
Dowling v. Gerard B. Allen & Co., 13 


2. Vics-princrpaL. A foreman in charge of a distinct piece of work 
in an extensive-efoundry, and having under him laborers bound 
to obey his orders, is, as to them, a vice-principal to their em- 
ployer, and not their fellow-servant, and this although another 
may be general foreman of the entire establishment, with authority 
over him. Jb. 


8. ViICE-PRINCIPAL: RAILROAD. A section foreman, whose duty is to 
keep the track in repair and free from obstructions, in that par- 
ticular represents the company, and is not a fellow-servant with 
the switchman. Hall v. the Missouri Pacific Railway Company, 295. 


4. Instructions. An instruction declaring the duties of a section 
foreman to be what he has testified they are, is not objectionable in 
the absence of any other evidehce on the subject. Jb. 


MECHANIC'S LIEN, 


1 CONTRACTOR NOT AGENT FOR OWNER: MEASURE OF VALUE OF MATERI- 
ALS. The Mechanic’s Lien Law does not establish the relation of 
principal and agent between the owner and contractor. Prices 
agreed upon between the latter and a material man are, there- 
fore, not binding upon the owner. As against him only the mar- 
ket value of the materials can be recovered. The agreed prices 
will, however, be received as prima facie evidence of tic market 
value. Deardorff v. Everhartt, 37. 


2. DECLARATIONS OF CONTRACTOR. For the same reason, declarations 
of the contractor, (e.g. that materials purchased by him were used 
in a particular building,) are not evidence against the owner. 
Overruling Morrison v. Hancock, 40 Mo. 564. Ib. 


8. A lien cannot be enforced against a building for materials furnish- 
ed to the contractor but not put into the building. Jb. 


AGAINST RAILROADS. See Knapp v. the St. Louis, K. C. & Northern 
R’y Co., 37 


MEDICINE AND SURGERY. 


See the State v. O’Brien, 549. 
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MINES AND MINING. 


MINING LICENSE: UNLAWFUL DETAINER. A mining notice or state- 


ment posted as required by section 6441, Revised Statutes 1879, pre- 
scribed, among other terms, conditions and requirements upon 
which the proprictor of the lots named in it would permit persons 
to engage in mining operations upon them, that no miner should 
acquire any right, title or interest in the land or the mineral taken 
therefrom, but the mineral should always remain the property of 
the proprietor, and all payments made by him, whether in 
money or mineral, should be regarded as compensation only for the 
miner’s labor; that no miner should remove any mineral from the 
ground, except for delivery to the proprietor, under penalty of for- 
feiting his right to continue work, and that the proprietor should 
have the right, in case of forfeiture, to enter upon and take posses- 
sion of the lot without giving any notice to quit or bringing any ac- 
tion. In an action of unlawful detainer brought against the pro- 
prietor by a miner who had commenced work while this statement 
was posted, and, upon being detected removing mineral, had been 
expelled from the lot on which he was working; Held, that the 
statement amounted to a license revocable upon condition broken, 
that by his act plaintiff had forfeited all his rights under the license, 
and that he had no such interest in the lot as entitled him to main- 
tain the action. Chynowitch v. the Granby Mining and Smelting Com- 


pany, 173. 


MOBERLY. 


MOoOBERLY COURT OF COMMON PLEAS. See Haworth vy, Franklin, 106. 


MoBERILY CITY RECORDER'S FEES. See Boucher v. the City of Moberly, 


113. 


MUNICIPAL BONDs. 


STATE COURTS WILL NOT INTERFERE WITH ENFORCEMENT OF MUNICIPAL 


» 


BONDS BY UNITED STATES COURTS. See State ex rel. Wilson y. Rai- 


‘ney, 229. 


MUNICIPAL CORPORATIONS. * 


PRosECUTIONS to recover penalties for violation of city ordinances 
are not criminal proceedings. It is not necessary, therefore, that 
the record should show arraignment or plea of not guilty. The 
City of St. Louis v. Knoz, 79. 


SavINGs BANKs. A savings bank organized under article 6 of the 
Corporation Law, (Wg. Stat., p. 329,) has power to purchase and 
hold city warrants. The Aull Savings Bank v. TheCity of Lexington, 


104, 


City WARRANTS. It constitutes no defense to an action on a city 
warrant that there is no money in the treasury to pay it. Jb. 
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MOBERLY CITY RECORDER’S FEES. By an ordinance of the city of 
Moberly it was provided that the fees of the city recorder should be 
paid by the city only in cases in which they were adjudged against 
the defendant and paid by him in money or other current funds. 
Heid, that the recorder had no claim against the city for his fees in 
cases where the defendants had worked out their fines and costs on 
the streets of the city. Boucher v. the City of Moberly, 113. 


Sr. LOUIS: PROSECUTIONS FOR VIOLATION OF ORDINANCES. The city 
of St. Louis has power to enforce its ordinances by proceedings in 
its own name for the recovery of fines imposed, and in case of non- 
payment, by imprisonment. The constitutional prohibition against 
ce for debt does not apply to fines. Ex parte Hollwedell, 
395. 


CITY ORDINANCES: PROSECUTIONS FOR VIOLATION. The violation of 
acity ordinance is not a criminal offense within the meaning of the 
Constitution, (Const. of 1875, art. 2,2 12;) and the proceeding to 
recover a fine for such violation, therefore, is not necessarily by in- 
dictment or information in the name of the State. Jb. 


——, CONSTRUCTION or. A city ordinance required that in certain 
pases the trial of the offender before the police justice should be 
had upon the written report of the chief of police. Held, that such 
ordinance did not require such report to be signed by the chief of 
police. Jb. ’ 


Duty TO KEEP STREETS SAFE: NOTICE OF DEFECTS. Every municipal 
corporation is bound to keep its streets free from obstruction and 
reasonably safe for travel in the usual modes, and is liable for in- 
juries caused by neglect todo so. Norcan thisduty be evaded, sus- 
pended or cast upon another by any act of the corporation. If a 
defect in a street be occasioned by accident, or by the wrongful and 
unauthorized act of a third person, the liability of the corporation 
does not begin until it has notice of the defect, or until the de- 
fect has existed for such a length of time that ignorance of its ex- 
istence is inexcusable, but if it be occasioned by the act of the cor- 
poration itself or by the act of a person authorized by the corpora- 
tion to make any use of the street which results in producing the 
defect, the corporation will be liable without notice. Russell v. the 
Inhabitants of the Town of Columbia, 480. 


: CAS# ADJUDGED. A gas company empowered by law to lay 
its gas pipes through the streets of a city with the consent of the city 
authorities, obtained such consent, agreeing on its part to leave the 
streets in good eondition and not toallow the ditches it might dig 
to be left open longer than should be necessary to lay or repair the 
pipes. In the prosecution of its work the company opened a ditch 
in one of the streets, which, for want of pipe, was left open for sev- 
eral days. Whilst so exposed, plaintiff, passing at night, fell in and 
was hurt. Held, that the city having given the company permission 
to occupy the street was liable to the same extent asif the ditch had 
been opened by its own servants, é. ¢., without proof of notice; that 
the fact that the city had obtained from the company an agreement 
for securing the safety of the streets did not do away with the city’s 
liability, and that the plaintiff, if free from fault or negligence on 
her part, might recover for the injuries sustained, though she knew 
of the existence of the ditch when she went into the street. Jb. 
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INFORMATION FOR VIOLATION OF CITY ORDINANCE. See St. Louis v. 
Knox, 79. 


PROSECUTION OF NUISANCE. See State ex rel. Neosho v. Baker, 394. 


DIVISION OF CITY: EFFECT ON PENDING INDICTMENTS. See State v. Kring, 


{10 


james 


“es also Hannibal, Jefferson City, Kansas City, Lexington, Moberly, St. 


ouis. 


MURDER. 


1. JS THE SECOND DEGREE. There can be no murder in the second 
degree without premeditation. The State v. Erb, 199. 


2. MANSLAUGHTER: “REASONABLE PROVOCATION.” The term “ reason- 
able’? may properly be used in an instruction as descriptive of the 
kind of provocation which will reduce homicide from murder to 
manslaughter. The State v. Charles Ellis, 207. 


5. JIlomicipe: PASSION, AS FIXING THE GRADE OF THE OFFENSE. The 
passion which will reduce homicide to the grade of manslaughter is 
an excited state of mind produced by some lawful provocation, e. g., a 
blow. That which will reduce it to murder in the second degree is 
the same state of mind produced by some just cause of provoca- 
tion short of lawful provocation, e. g., grievous and degrading words 
of reproach. Ib. 


1, ———:; ——: QUESTIONS OF LAW AND Fact. What words of re- 
;roach and attendant circumstances will be deemed a just cause of 
provocation, and constitute the homicide murder in the second de- 
ree is in every case a question of law for the court. Whether 
ihe state of mind necessary to make the killing the lowest grade of 
niurder was, in fact, superinduced by such provocation and actually 
existed at the time of the killing, is a question of fact for the 


jury. Ib. ‘ 


5. — : INSTRUCTIONS. It is for the court to determine what grade 
or grades of homicide the evidence tends to establish, and it is the 
duty of the court in instructing the jury to confine itself to such 


grade or grades. Ib. 


6. ———: DELIBERATION. Only such murders are deliberate as pro- 
ceed from deep malignity of heart or are prompted by motives of 
revenge or gain. Ib. 


INSTRUCTIONS, HARMLESS ERROR. This court will not reverse 
a judgment in a case of homicide because the trial court gave in- 
structions as to murder in the second degree, when the act, if not 
done in self-defense, must have been murder in the first degree, ii 
the jury have found that it was the latter; and it does not matter 
that the instructions incorrectly defined the offense of murder in 
the second degree. The error could not have been prejudicial to 


the appellant. Ib. 


~I 
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———: PREMEDITATION. In defining the term “ premeditatedly,” 
the trial court said: ‘It means thought of in the sense of thought 
over.” Held, an erroneous definition, because it gave to premedita- 
tion an element of deliberation which does not belongtoit Jb 


Passion. The passion which will deprive a homicide of the ele- 
ment of deliberation, and thereby reduce it below the grade of 
murder of the first degree, may result from some cause short of 
what is known as lawful provocation. The State v. Lewis, 222. 


PREMEDITATION. Premeditation is an essential element of murder 
in the second degree. Ib. 


DELIBERATION :PREMEDITATION. The court restates the definitions 
of these terms, and the distinctions between them. The State v. 
Kotovsky, 247. 


Heat or passion. A homicide committed in a heat of passion 
engendered, not by what was legal provocation at common law to 
reduce the offense from murder to manslaughter, but by opprobri 
ous epithets or other insults suflicient to arouse the same heat of 
passion that would be caused by a technical legal provocation, is 
murder in the second degree. The rejection of her suitor by a 
young woman cannot be regarded as just cause for such heat of 
passion. Ib. . 


‘* REASONABLE PROVOCATION.” An instruction is erroneous, which 
gives the jury to understand that the only provocation which 
can produce that heat of passion which will divest a homicide of the 
element of deliberation is “ reasonable” provocation ; for “ reason- 
able”’ is equivalent to “lawful” or “adequate” provocation. In a 
case where there is evidence-of such just provocation as will reduce 
murder to the second degree, the error would be fatal ; but where 
there is no evidence of any provocation, it would be harmless and 
the judgment should not be reversed for it. Jb. 


INDICTMENT FOR HOMICIDE: VARIANCE. Upon a trial for homi- 
cide, proof that the death occurred twelve hours after the we: n | 
was inflicted and on the same day, will support an indictment which 
charges that defendant inflicted the wound on a day named, and 
that of said wound the deceased “‘did then and there instantly die.”’ 
The State v. Ward, 253. 


INSTRUCTIONS, HARMLESS ERROR. If there is no evidence of 
any sort of provocation, the giving of an instruction which errone- 
ously defines the provocation which will produce that heated state 
of the blood which the law calls ‘‘ passion,” will not entitle the de- 
es a murder case to a reversal of a judgment of convic- 
tion. Ib. 


Instructions. Instructions relating to murder in the first degree 
are properly refused where the indictment only prefers a charge 
of murder in the second degree. The State v. Walton, 270. 


Evipence. Defendant’s declarations made after the commission of 
a homicide that he was sane when he committed it, are admissible 
against him for what they are worth. The State vr. Kring, 612, 











INDE... 
NEGLIGENCE. 


1. One ina perilous position is not to be held to the exercise of the 
same care and prudence as if he were in a place of security. Adams 
v. the Hannibal & St. Joseph Railroad Company, 553. 


» 


2, RAILROADS: NEGLIGENCE. To hold a railroad company liable for in- 
juries to live stock inflicted within the corporate limits of a city and 
near its depot, the plaintiff must prove actual negligence on the 
part. of the company. Wallace ,v. the St. Louis, Iron Mountain & 
Southern Railway Company, 594. 


3. RAILROAD: SPEED OF TRAINS: FAILURE TO RING OR WHISTLE. AS 
a matter of law, no rate of speed at which a train may be run 
constitutes negligence per se. 

A railroad company is not chargeable with negligence in injuring 
live stock on its track unless it be shown that after the stock was 
discovered, the company couid, witnout imperiling the persons or 
property intrusted to it for transportation, have avoided the injury. 

Failure to ring the bell or sound the whistle does not constitute 
negligence per se; there must appear to be some necessary connec- 
tion between the failure and the injury. Ib. 


4. A CaSE OF CONTRIBUTORY NEGLIGENCE. Upon the trial of an ac- 
tion against a railroad company for a negligent collision with and 
injury to plaintiff’s wagon and horses at the crossing of a public 
highway, it appeared by the testimony of plaintiff’s witnesses that 
plaintitt drove his team ata brisk trot upon the crossing without 
having stopped to listen for trains; that he had looked, but at a 
place where a thicket well Known to him prevented a view of the 
track; that if he had looked at any other point he would have seen 
the locomotive which did the injury. Held, that he was guilty of 
contributory negligence, which debarred him of recovery. 

He directly contributes to his own injury, who, paying no atten- 
tion to his own safety, trusts to the obligations imposed upon the 
company to warn him of an approaching train. Turner v. the Han- 
nibal & St. Joseph Railroad Company, 602. 


ALLEGATA ET PROBATA. See Dowling v. Gerard B. Allen & Co., 13. 


How To PLEAD NEGLIGENCE. See Hall v. Missouri Pacific Railway 
Company, 298. 


How TO PLEAD CONTRIBUTORY NEGLIGENCE. See Harrison y. Missouri 
Pacific Railway Company, 364. 


CONTRIBUTORY NEGLIGENCE NoT SHOWN. See Williams y. Missouri Pacific 
Railway Company, 453. 


NUISANCE. 


PLEADING IN PROSECUTION FOR. See The State ex. rel. Inhabitants of 
Neosho v. Baker, 394 
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NUNC PRO TUNC. 


See the State v. McCray, 303. 


OBSTRUCTING THE HIGHWAY. 


AN INFORMATION HELD SUFFICIENT. See the State v. McCray, 303, 


“OFFICE AND OFFICERS. 


CoUNTY TREASURER : VACANCY IN OFFICE. See the State ex rel. Attorney 


General v. Heidorn, 410. 


CouUNTY TREASURER’S LIABILITY FOR LOSS OF COUNTY’S FUNDs. See The 


State ex rel. Mississippi County v. Moore, 413. 


PRESUMPTION OF PERFORMANCE OF OFFICIAL DUTY. See Henry v. Dulle, 


443. 


PARENT AND CHILD. 


SEDUCTION OF MINOR DAUGHTER. See Morgan v. Ross, 318. 


CONVEYANCE FROM PARENT TO CHILD: EVIDENCE REQUIRED TO SET ASIDE. 





See McKinney v. Hensley, 326. ° 


PARTIES. 


DEFECT OF PARTIES: PRACTKE. Want of proper parties is a defect 
of which advuntage can only be taken by demurrer or answer filed 
in the trial court. The objection comes too late when made for the 
first time in the Supreme Court. The State to the use of Wolff v. 


Berning, 87. 


BAILMENT: PARTY TO ACTION. One H. being the owner of a trot- 
ting horse, delivered him to D. to keep for one year, upon an agree- 
ment that D. should have the exclusive management, charge and 
control over hin, with the privilege of trotting him ut whatsoever 
place or places D. might deem best, D. and H. diviaing between 
them the net profits of racing. H. reserved to himself the right to 
sell the horse at any time during the year upon making compensa- 
tion to D. While this arrangement was in force, D. made a contract 
for the transportation of tne horse Held, that D. and not H. was 
the proper party to sue for a violation of this contract. Harvey r. 
The Terre Haute & Indianapolis Railroad Company, 538. . 


PARTNERSHIP. 


PARTNERSHIP PROPERTY : TRANSFER FOR PRIVATE DEBT OF PARTNER. 
If a partner transfer goods of the firm in payment of his private 
debt, without the consent of his co-partner, the firm may treat the 
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transaction as a sale by the firm and recover their value from any 
one receiving them with knowledge of their true ownership. 
Forney v. Adams, 138. 


¥ 2. CustoM: PARTNERSHIP. A custom on the partof the several members 
of a tirm that when a member was indebted his account would be 
taken in and charged against him on the books of the firm; Held, 
not to authorize one of the partners to dispose of goods of the firm 
in payment of his private debt. Jb. 


PERSONAL PROPERTY. 


BalLMENT OF. See Greeley v. Reading, 309. 


PLEADING. 


1. Jxrorarzs. In a suit upon contract for a balance claimed to be due 
plaintit? for his commissions upon the purchase of hogs for the 
defendant, monevs expended in such pvrchase and expenses incur- 
red in keeping and driving such hogs, there was a verdict and judg- 
ment for plaintiff for $500. It was evident from the record that 
all the issues were found for defendant except in regard to a $500 
draft, for which plaintiff claimed credit. The petition did not state, 
and the evidence did not disclose, any facts showing defendant's 
liability on account of the draft. Held, that the petitioa was de- 
fective by reason of the failure to make such statement, and that 
the verdict did not cure the omission. J alls v. Daily, 72. 


2. The doctrine of a negative pregnant is not recognized in Missouri. 
Merchant’s National Bank v. Richards, 77 


3. Departure. Where the petition alleges that plaintiff owns the 
stock, and the reply sets up a special ownership as pledgee, this 
is not a departure, the action being for damages against a corpora- 
tion for refusing to transfer the stock on its books. Jb. 


4. CoRPORATION. PLEADING. If proper averments be made in the first 
count of a petition, showing the corporage existence and powers of 
parties to the action, they need not be repeated in subsequent 
counts. The Aull Savings Bank v. the City of Lexington, 104. 


5 PLEADING NEGLIGENCE: PERSONAL INJURY: RAILROAD, A _ petition 
which alleges that defendant, a railroad company, negligently 
and carelessly permitted a loose iron rail to remain upon the path 
along-side the track used by switechmen in the necessary discharge 
of their duties, is not defective by reason of the omission to allege 
that defendant had knowledge, or by ordinary attention to its duties 
would have known, that the rail lay upon the path. The omitted 
statement is substantially contained in the allegation made. Hall v. 
the Missouri Pacific Railway Company, 298. 


6. PLEADING CONTRIBUTORY NEGLIGENCE. A plea of contributory neg- 
ligence should set out the facts constituting the negligence. It 
is not sufficient to aver generally that the damages sustained by 
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the adverse party were the result of his own negligence and want 
of proper care directly contributing to produce the same. Harrison 
r. the Missouri Pacific Railway Company, 364. 


In a suit for the breach of a verbal agreement, a written contract 
made subsequent to the breach is not admissible in evidence to 
avoid or defeat plaintiff’s action, unless it is set up in the answer. 
Ib. 


6. INCONSISTENT DEFENSES. In a suit by an administrator de bmis 
non to recover the balance of a deposit with defendant by the de- 
cedent, the answer set up, first, payment of the entire amount 
deposited to the former administrator in his representati\ » capacity 
and a subsequent deposit by him of such amount to nis mdividual 
account; second, payment in divers sums, to the amount deposited, 
upon the order of the former administrator in his representative 
capacity. Held, that these defenses were inconsistent, and that the 
defendant was properly required to elect on which of them he would 
rely. Smith v. Culligan, 387. 


9. In Eequity If the defendant in an action at law, having an equit- 
able defense, fails to present it, he cannot afterward make it the 
ground of an independent action against the former plaintiff. Per 
SHERWOOD, C.J. Norrtox, J., concurring; Hoven and Henry, JJ., 
dissenting. Kelly v. Hurt, 561 


ALLEGATA ET PROBATA. See Dowling xv. Gerard B. Allen & Co., 13. 


IN ACTIONS AGAINST RAILROADS FOR KILLING sTOCK. See Sloan y. the 
Missouri Pacific Railway Company, 47; Bates y. St. Louis, Iron 
Mountain & Southern Railway Company, 60; Edwards y. the Kan- 
— ‘ity, St. Joseph & Council Bluffs Railroad C ompany, 117; Revelle 

. the St. Louis, Iron Mountain & Southern Railway C Jompany 438 ; 
Villiams y. the Missouri Pacific Railway Company, 453. 


PETITION IN EJECTMENT: REQUISITES OF. See Alexander vy. Campbell, 
142. 


Common CARRIER: PLEADING CONTRACT LIMITATIONS ON LIABILITY. See 
Halliday y. the St. Louis, Kansas City & Northern Railway Com- 
pany, 159. 


PLEADING NEGLIGENCE. Hall v. the Missouri Pacific Railway Company, 
298 
aJO. 


PLEADING NUISANCE. See State ex rel. Neosho y. Baker, 394. 


PLEADING, CRIMINAL. 


1. An indictment is sufficient, whicl: follows the language of the 
statute under which it is brought. The State v. Tissing, 72. 


2. MUNICIPAL CORPORATION : LICENSE: PLEADING. An information to 
recover the penalty for violation of a city ordinance in failing to 
obtain a license before engaging in the business of a stock yard or 
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sale stable proprietor or keeper, or of that of a horse or cattle dealer 
is sufficient, it 1t describe the act complained of in the language of 
the crdinance. The City of St. Louis v. Knor, 79. 

3. PLEADING EXCEPTIONS IN STATUTES. When an exception is con- 
tained in a statute defining an offense and constitutes a part of 
the offense, an indictment for such offense must negative the excep- 
tion; but when the statute contains a proviso exempting a class 
therein referred to from the operation of the statute, an indictment 
need .ot negative the proviso. The accused must make the éxemp- 
tion *. ground of defense. So Held, in reference to the proviso to sec- 
tion ‘of the act of 1877 in reletion to the practice of medicine and 
surgery. Sess. Acts 1877, p. 343. The State v. O’ Brien, 549. 


INDICTMENT FOR RAPE. See State vy. Warner, 83. 


INDICTMENT FOR MAIMING CATTLE. See State v. Goss, 592. 


PLEDGE. 


PossESSION OF DEBTOR'S PROPERTY BY CREDITOR: VOID MORTGAGE. If 
au creditor in good faith takes possession of a stock of goods be- 
longing to his debtor, under an agreement with the latter that he 
iwto hold possession until his debt is paid, his title will be good as 
against a subsequent attachment by another creditor; and the fact 
that he has taken a mortgage on the same goods, which is for any 
reason void as against the attachment, will not impair the rights ac- 
quired by possession. Greeley e, Reading, 309. 


PRACTICE. 


1. Errect OF REMANDING WITII SPECIAL DIRECTIONS. When the Su- 
preme Court remands a case with special directions as to the judg- 
ment to be entered, the lower court has no power to enter any 
other, or to open the case for a new trial. 

An exception to this rule ©! tans, perhaps, in favor of a mort- 
gage-bondholder, who, after a »: i lor foreclosure is remanded, for 
the first time applies to the lower court for leave to show his title 
and share in the proceeds of the sale. Chouteau v. Allen, 56. 


2. INTERPLEADER. Where, without objection, an order to interplead 
has been made, and the interplea heard upon its merits, the ques- 
tion as to whether the chancellor might have required an affidavit 
before making the order, is unimportant. Merchant's National Bank 


teh ichards, y# 


3. DEFECT OF PARTIES: PRACTICE. Want of proper parties is a defect 
of which advantage «xn only be taken by demurrer « r answer filed 
in the trial court. ‘ic objection comes too late wien made tor the 
first time in the Supreme Court. The State to the use of Wolf’ v. 
Berning, 87. 


4. Objections going to the definiteness of the petition, are waived if 
not presented before judgment. Jb. 


ACTION ON BOND: SEVERAL BREACHES: JUDGMENT. When all the 


eT 
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breaches alleged in a petition on a bond are but one and the same 
act or default, a judgment, for oe wae need not show upon 
which breach the finding is made. Jo. 


EQUITABLE DEFENSE. The fact that an equitable defense is inter- 
posed in an action at law, does not make it a proceeding in equity. 
Wolff v. Schaeffer, 154. 


ScIRE FAC:AS ON ADMINISTRATOR'S BOND: JURY TRIAL. The inter- 
position of an equitable defense in an action by scire facias against 
a surety on an administrator’s bond, to enforce a judgment against 
his principal, does not warrant the trial court in refusing the parties 
a jury to try issues of fact. Jb. 


Costs, WHEN AMOUNT RECOVERED IS BELOW JURISDICTION OF THE 
COURT : JUDGMENTS, CONCLUSIVENESS, AND PRESUMPIIONS IN FAVOR 
or. In an action to recover $500 damages for breach of contract, 
the circuit court rendered judgment in favor of plaintiff for $1 dam- 
ages, and $264.50 costs. Held, that it would be presumed in favor 
of the judgment, that the court was of opinion that the plaintiif 
had, at the commencement of the action, reason to believe that he 
was justly entitled to recover a sum wivnin the jurisdiction of the 
court, as otherwise, under section 996 of the Revised Statutes of 
1879, the costs should have been adjudged against the plaintiff. 
Held, further, that the judgment was conclusive evidence of @ tind- 
ing by the court that such was its opinion, and that it had no power 
to set aside such judgment at the succeeding term. Sowers v. Jn- 
gram, 193. 


In order to avoid circuity of action equity will often permit a 
recovery in money. See Baile v. Insurance Co., 73 Mo, 371, Alew- 
ander v. Relfe, 495. 


CONVERSION: ASSIGNMENT OF CAUSE OF ACTION. The prohibition in 
section 3462, Revised Statutes 1879, against the assignment of * a 
thing in action not arising out of contract,” forbids the assignment 
of a right of action for the conversion of personal property. Wa/- 
len v. The St. Louis, Iron Mountain & Southern Railway Company, 521. 


PRINCIPAL AND SURETY: MOTION BY SURETY AGAINST PRINCIPAL : 
JURY TRIAL: PRAcTICE. The statute whicn authorizes a surety wlio 
has paid a judgment rendered against himseif and ois principal to 
proceed summarily by motion for judgment against the principal, 
clothes the court in which such a motion may be filed with juris- 
diction to hear and determine all questions that may grow out of 
it. lf a question of fact arise, it may be submitted to a jury ii 
either p.:ty demands it. So held,in a case where the alleged suretv- 
ship was denied. R. 8. 1879, 2 3904, 3905. Schlicker v. Gordon, 534. 


EyectMent. Transfer of title by plaintiff in ejectment pending the 
suit will not defeat his right to recover possession. See R. 8. 1879, 
22 2255, 3671. Smith v. Phelps. 598. 


Deposition: PRACTICE. When a deposition has been read by 
agreement as the testimony of an absent witness, the witness can- 
not afterward be examined orally at the same trial. The State v. 


Kring, 612. 
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ON APPEAL FROM JUSTICE’s couRT. See Webb vy. Robertson, 380. 
ELECTION BETWEEN INCONSISTENT LEFENSES. See Smith v. Culligan, 387, 


PROSECUTIONS UNDER MUNICIPAL ORDINANCES. See ex parte Hollwedell, 


3B. 


SERVICE OF PROCESS ON FOREIGN CORPORATIONS. See McNichol vy. The 
United States Mercantile Reporting Agency, 457. 


PRACTICE, CRIMINAL. 


1. Instructions. In criminal cases there is no express statutory re- 
quirement that the jury shall take the instructions to their room ; 
and, ifthere were, in a case as plain as this the refusal by the trial 
court to allow them todo so would not justify a reversal. The 
State v. Phelps, 128. 


2. EFFECT OF VARIANCE. Even if there be a variance between the time 
of a homicide alleged and that proved, it will be no ground for acquit- 
ting the defendant or reversing the judgment, unless there is a find- 
ing by the trial court that the variance is material to the merits of 
the case and prejudicial to the defendant’s defense. The State v. 


Ward, 253. 


3. OxsECTIONS TOTHE JURY. To avail himself of any error or irregular- 
itv in the selection and empaneling of the jury, the defendant must 
make timely objection. If he delay till after verdict it will be too 
late. Even when taken in time, such objections will be disre- 
garded, unless it appear that defendant has suffered some prejudice. 
Lb. 


4. THE BILL oF Exceptions. The rule that the motion for new trial 
must be incorporated in the bill of exceptions is the same in crimi- 
nal asin civil cases. If it be not complied with this court cannot 
notice exceptions taken at the trial to the introduction of evidence 
or the giving or refusing of instructions. State +. Dunn, 73 Mo. 586. 
The State v. McCray, 303. 


5. AMENDMENTS. There is no error in permitting the prosecuting attor- 
ney during the trial of an information to cure an informality in the 
affidavit by filing a new and correct one. Jb. 


i. NUNC PRO TUNC ENTRIES. ‘The trial court committed no error in 
making the nunc pro tunc entry complained of in this case. Ib. 


7. CHANGE OF VENUE. The court which orders a change of venue has 
power to set aside the order at the same term. The State v. Webb, 
333. 

8. Waiver. A plea of guilty and sentence thereon is a waiver of 


the defense, otherwise valid, of the existence of a former indictment 
in the same court, for the same offense, which has never been 


quashed. Ib. 
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ENDANT AS A WITNESS IN A CRIMINAL CASE. See The State v. Me- 


Graw, 5735. 


)RSEMENT OF PROSECUTOR’S NAME ON INDICTMENT. See The State v. 


Gross, 592. 


Fe 
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PRACTICE IN THE SUPREME COURT. 


If the judgment is right, it will not be reversed for error committed 
against the respondent. Lewis v. Curry, 49. 


Verpict. A judgment will not be reversed at the instance of the 
party against whom it was rendered, on the ground that the ver- 
dict was for but half the amount shown by the evidence to be due 
if any recovery at all was to be had. Alderman v. Cox, 78. 


VeRDICT: EVIDENCE. A judgment, even in a criminal case, will 
not be reversed on the ground that the verdict was against evi- 
dence, unless there is a total absence of evidence, or it fails se 
completely to support the verdict that the necessary inference is 
that the jury acted from prejudice or partiality. State rv. Musick, 71 
Mo. 401, followed. The Stute v. Warner, 83. 


VERDICT AGAINST WEIGHT OF EVIDENCE. The court again declares 
that where the record contains evidence both ways upon a di- 
puted question of fact, the judgment will not be reversed on tli: 
ground that it is against the weight of evidence. Hamilton 
Berry, 176. 


VERDICT: HARMLESS ERROR. In a suit brought upon two notes 
for the purchase money of land, a verdict for the aggregat 
amount of the two notes, instead of a separate finding upon each, 
will not be set aside for that reason alone, where the only defense 
pleaded applied to both notes, and the plaintiff was entitled to re- 
cover, if at all, the amount of both, and it is plain from the record 
that the verdict is just. Cartwright v. Culver, 179. 


Where the trial is by the court, and there is no dispute as to the 
facts, matters of law necessarily passed on by the court in arriving 
at its conclusion are subjects of review in the appellate court, al- 
though no instructions were asked or given. Walter v. Ford, 195. 


VERDICT: WEIGHT OF EVIDENCE This court will not interfere with 
2 verdict, even in a criminal case, on the ground that it is against 
the evidence, unless there is a total absence of evidence or 
the evidence so completely fails to support the verdict that the nec- 
essury inference is, that the jury acted from prejudice or partiality. 
The State v. Baber, 292. 


Misconpuct OF THE JURY. The refusal of the trial court to grant 
a new trial, on the ground of alleged misconduct of the jury, 
where there are affidavits pro and con, is no ground for a reversal 
of the judgment, unless it appears that there was an abuse of 
judicial discretion in the trial court. Morgan v. Ross, 318. 


Preapine. Although the record states that defendant elected to 
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stand on one of two inconsistent defenses, yet, if it appear from the 
evidence and instructions that the issue tendered in the other de- 
fense was the one really tried, this court will treat the case as in- 
volving that issue only. Smith v. Culligan, 387. 


Instructions. This court will not reverse on the ground of errone- 
ous instructions, where the appellant asked and obtained instruc- 
tions involving the same error. Ib.. 


The Supreme Court will not reverse a judgment on the ground that 
the verdict is excessive, unless this point was made in the motion 
for new trial. Alexander v. Relfe, 495. 


The record in this case not containing any statement of plaintiff’s 
cause of action, the judgment of the court below in his favor is re- 
versed. Thompson v. The St. Louis, Iron Mountain & Southern Rail- 


way Company, 60. 


BRESUMPTIONS. 


THAT OFFICIALS DO THEIR puUTY. See Henry vy. Dulle, 445. 


PRINCIPAL AND AGENT. 


PRINCIPAL AND AGENT. An agent to procure insurance has no im- 
plied power to consent to the cancellation of a policy once procured 
und delivered.  Kothschild vr. The American Central Insurance Com- 
pani, 41. 


Kvipence. Statements of the master of a steamboat made after the 
transaction to which they relate is at an end, are not evidence 
against the owner. O’ Bryan v. Kinney, 125. 


Evipence. A letter written by a third person should not be re- 
ceived in evidence against a party to a suit unless the writer is 
shown to have been the agent of the party, and not then unless it 
refers to a matter within the scope of his agency, and was written 
under such circumstances as to constitute part of the res gestae. 
Hamilton v. Berry, 176. 

DECLARATIONS OF AGENT AS EVIDENCE AGAINST PRINCIPAL. The 
declarations of an agent are admissible as evidence against his prin- 
cipal, only when made while transacting the business of the princi- 
pal and as a part of the transaction which is the subject of the 
inquiry. They are then admitted as verbal acts and part of the res 
gestae. What he may have said before the transaction is entered 
into or after its completion, as explanatory, is no more admissible 
than if said by astranger. Anything in the nature of narrative is 
to be carefully excluded. 

CAsE ADJUDGED. In an action brought by a widow against a rail- 
road company for killing her husband, a witness was allowed to 
testify that after deceased was struck and after the train was stopped, 
two of the trainmen, whom he took to be the fireman and the en- 
gineer, came up, and one of them said tothe other: “If you had 
stopped the train when I told you, you would not have killed . 
him.” and that the other replied; ‘‘It cannot be helped now;; it 
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is too late.” Held, the admission of thisevidence was error. Adams 
v. The Hannibal and St. Joseph Kailroad Company, 553. 

MECHANIC’S LIEN: CONTRACTOR NOT AGENT FOR OWNER. See Deardorff vy. 
Everhartt, 37. 


STATION AGENT'S CONTRACT BINDING ON RAILROAD. See Harrison v. 
Missouri Pacific Railway Company, 364. 


PRINCIPAL AND SURETY. 


FADLURE OF PROMISED CO-SURETY TO SIGN. One who has signed an 
administrator’s bond as surety cannot avoid liability by showing 
that he signed upon an understanding with the administrator that 
another person was also to sign, and that such understanding was 
made known tothe probate court at the time of accepting him as 
surety, and that the other person never_signed. Wolf v. Schaeffer, 
154. 


— 


tz 


MoTION BY SURETY AGAINST PRINCIPAL: JURY TRIAL: PRACTICE. 
The statute which authorizes a surety who has paid a judgment 
rendered against himself and his principal to proceed summarily 
by motion for judgment against the principal, clothes the court in 
which such a motion may be filed with jurisdiction tu hear and 
determine all questions « .at may grow out of it. If a question of 
fact arise, it may be submitted toa jury if either party demands 
it. So held, in a case where the alleged suretyship was denied. R. 
S. 1879, 22 3904, 3905. Schlicker v. Gordon, 534. 


3. ——. Plaintiff being engaged in carrying out a contract for the 
erection of a school building, called upon the school board for 
money. The board not being in funds, two of the members, to- 
gether with the contractor executed a joint note on which the 
requisite amount was raised and paid to the contractor, he agreeing 
to pay the note when it should become due, out of money that 
would be coming to him under his contract with the board His 
name appeared last on the note. Held, that he could not claim to 


be considered a surety for his co-signers. Ib. 


4. USsuRY: CONSIDERATION: PRINCIPAL AND SURETY. Payment of usuri- 
ous interest is a sufficient consideration for a promise to extend the 
time of payment of a note. An extension made upon such con- 
sideration without the consent of a surety, will exonerate him. 


Wild v. Howe, 551. 


CoVERTURE OF THE PRINCIPAL IS NO DEFENSE TO THE SURETY. Lo- 
baugh v. Thompson, 600. 


qr 


LIABILITY OF ADMINISTRATOR’S SURETIES. See The State tothe use of 
Wolff v. Berning, 87. 
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PROCESS. 


FOREIGN CORPORATIONS, SERVICE OF PROCESS ON. Service of a 
summons upon a non-resident corporation having an office or doing 
business in this State, in the manner provided by the 4th subdivis- 
ion of section 3489, Revised Statutes 1879, has the effect of personal 
service and gives the court jurisdiction to enter a general judgment. 
McNichol v. The United States Mercantile Reporting Agency, 457. 


—— : CONSTITUTIONAL LAW. The legislature lias power to pass an 
act authorizing service of legal process upon any non-resident cor- 
poration having an ojtice or doing business within this State by 
leaving the same with an agent of the corporation within the State, 
and es the rendition of a general judgment upon such 
service. . 


PROMISSORY NOTE. 


CoRPORATION: PLEADING: ESTOPPEL. One who executes a note to 
a payee bearing a corporate name, thereby admits it to be a corpora- 
tion, and in an action against him on the note c::inot dispute the 
fact thus admitted. Studebaker Bros. Manufacturing Company v. Mont- 


ome ry, 101. 


SIGNING AS ADMINISTRATOR. An administrator who signs a note, 
describing himself as administrator, becomes personally liable, un- 


less he expressly stipulates to pay out of the estate only. Ib. 
JUDGMENT: WHEN DISCHARGED BY ACCEPTANCE OF NOTE. Accept- 
ance, by a judgment creditor, of a note to the full amount of his 
judgment does not operate to satisfy or discharge the judgment, 
unless it is expressly so agreed. Riggs v. Goodrich, 108. 


QUESTIONS OF LAW AND FACT. 


Te wa 


IN CASES OF HOMICIDE. See The State v. Charles Ellis, 207. 


1. 


” 
—_ 


RAILROADS. 


DOUBLE DAMAGES FOR KILLING CATTLE? PLEADING. To authorize 
a judgment against a railroad company for double the value of 
an animal killed on its track, the petition must aver, either <i- 
rectly orinferentially, that the killing was occasioned by the failure 
of the company to erect and maintain fences as required by section 
809, Revised Statutes 1879. Sloan v. The Missouri Pacitie Railway 
Company, 47 ; Morrow v. The Kansas City, St. Joseph & Council Bluffs 
Railroad Company, 82. 

DovubLE DAMAGES FOR KILLING STOCK: PLEADING. The petition 
in an action brought under the 43rd _ section of the railroad law 
for the killing of stock, must show that the killing occurred at 
a place where the company was required by law to fence its track, 
and was occasioned by failure of the compuny to comply with the 
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law. A mere statement that ‘‘ the railroad was not fenced and there 
was no crossing”’ at the place, is insufficient. Bates v. The St. Louis, 
Iron Mountain & Southern Railway Company, 60. 


3. DovuBLE DAMAGES FOR KILLING CATTLE: PLEADING: JEOFAILS. In an 
action for double damages for killing plaintift’s cow, (R. 8. 1879, 
¢809,) the complaint alleged that the cow did, without the fault 
ot plaintiff, stray upon the track of defendant’s railroad at a 
point on the same, where it ran through and along cultivated lands 
and where it was not sufliciently or lawfully fenced and guarded by 
cattle-guards, and where there was no public crossing Held, that 
while it was not expressly alleged that the cow got upon the track 
by reason of the failure to fence, the averments made at least war- 
r -nted the inference that such was the fact. The complaint, there- 
fore, though defective, did not entirely fail to state a cause of action ; 
und evidence having been given of the fact so imperfectly alleged, 
/‘eld, that after verdict the defect was cueed. Edwards v. The Kan- 
sas City, St. Joseph & Council Bluffs Railroad Company, 117. 


4. CatTTLe-Guarps. Where fences running alongsiae the track and cat- 
tle-guards in the track, are required to prevent cattle from get- 
ing on the road-bed, cross-fences are necessary parts of such cattle- 
guards, in order to inake the enclosure effectual. Jb. 


5. ACTION BY PASSENGER AGAINST CARRIER: EXCESSIVE JUDGMENT. In 
un action by a female passenger against a railroad company for 
carrying her beyond her station, plaintiff had judgment for $1,000. 
There was no circumstance of malice, insult, wantonness, violence, 
oppression or inhumanity practiced by the company’s servants 
toward plaintiff, but on the contrary, their conduct was polite and 
considerate. Held, that the judgment was excessive in amount and 
must, for that reason, be reversed. Trigg v. The Nt. Louis, Kansas 
City & Northern Railway Company, 147. 


6. MEASURE OF DAMAGES. A passenger ona railroad train who is car- 
ried beyond her station, by the negligence of the company, but 
without any circumstances of aggravation, and without receiving 
any personal injury, may recover compensation for the inconven- 
ience, loss of time, labor and expense of traveling back, but not for 
anxiety and suspense of mind suffered in consequence of the de- 
lay, nor the effects upon her health, northe danger to which she 
was exposed in consequence of the train being stopped at her sta- 
tion an insufficient length of time to enable her to get off. 


~l 


COMMON CARRIER ; CONNECTING LINES: LIMITATIONS UPON LIABILITY : 
PLEADING. Where the contract of acommon carrier contemplates 
the employment of a connecting carrier to complete the transporta- 
tion, the mere reception of the property by the latter will create 
sufficient privity between it and the shipper to enable him to main- 
tain an action against it on the contract, and in such case the con- 
necting carrier will be entitled to the benefit of all valid limitations 
upon the carrier's liability provided in the contract ; but in order to 
avail itself of them, they must be speciaiiy pleaded. Halliday v. 
The St. Louis, Kansas City & Northern Railway Company, 159. 


8. VICE-PRINCIPAL: RAILROAD. A section foreman, whose duty is to 
keep the track in repair and free from obstructions, in that par- 
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ticular represents the company, and is not a fellow-servant with 
the switchman. Hall v. The Missouri Pacific Railway Company, 298. 


TNE STATE’S LIEN ON THE HANNIBAL € ST. JOSEPIL RAILROAD: ACT 
or 1865 REPEALED BY CONSTITUTION OF 1875. The act of February 
20th, 1865, entitled “‘An act to provide for reducing the indebted- 
ness of the State,’ (Acts 1865, p. 84,) provided that whenever cer- 
tain trustees to be created by the Hannibal & St. Joseph Railroad 
Company should pay into the State treasury “a sum of money equal 
in amount to all indebtedness due or owing by said company to the 
State and all liabilities incurred by the State by reason of having 
issued hcr bonds and loaned the same to said company as a loan of 
the credit of the State, together with all interest that has and may, 
at the time when such payment shall be made, have accrued and 
remain unpaid by said company,” then it should be the duty of the 
governor of the State to assign and convey to the trustees the liens 
on the railroad of said company reserved to the State by certain 
prior acts for the security of such loans. These prior acts provided 
for the enforcement of these liens by sale of the road in case of 
default by the company in paying either principal or interest of the 
bonds. Section 50, article 4 of the constitution of 1875,declares that 
“‘the general assembly shall have no power to release or alienate 
the lien held by the State upon any railroad or in anywise change 
the tenor or meaning or pass any act explanatory thereof; but the 
same shall be enforced in accordance with the original terms upon 
which it was acquired.”” The Hannibal & St. Joseph Railroad Com- 
pany did not accept the act of 1865, or appoint trustees or take any 
other action under it until after the adoption of the constitution. 
Held, that if the act meant that the trustees should be entitled to 
acquire the liens upon payment only of the principal of the bonds 
with interest accrued to the date of payment, and without provid- 
ing for interest yet to accrue, (as the trustees claimed it did,) it was 
inconsistent with and repugnant to the last clause of the constitu- 
tional provision quoted, and since it did not of itself create any 
vested right and was not accepted before the constitution took effect, 
‘t ceased to be operative as soon as that event occurred. The State 
ex rel. Rolston v. Chappell, 335. 


COMMON CARRIER: TRANSPORTATION OF LIVE sTocK. In the ab- 
sence of express contract or special circumstances making it the 
duty of a connecting carrier to continue the transportation of cattle 
in the same cars in which they are delivered to him, he has the 
right to unload for the purpose of transferring them to his own cars, 
provided this is done without unnecessary delay. McAlister vr. The 
Chicago, Rock Island & Pacific Ruilroad Company, 351. 

—: ———. The fact that a contract for the transportation o! 
cattle by rail provides that the owner shall be entitled to pass, free 
of charge, on the train with the cattle to take care of them, and 
that the cattle are to be fed, watered, loaded and unloaded by him 
at his own risk, does not confer on him the right to decide when, 
where and under what cireumstances the loading and unloading 
shall take place; but rather imposes on him the duty of loading 
and unloading wherever and whenever the exigencies of the trans- 
portation may, in the judgment of the railroad company, render it 
necessary. 





——- : ———: REMOTE DAMAGES. In the absence of evidence to 
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14. 


15. 


16. 


show that a carrier receiving cattle for transportation from a connect- 
ing carrier was for any reason bound to continue the transportation 
in the same cars in which the cattle came to it, or had notice that 
they were of a kind which it was unlawful to unload within the 
limits of the State, the receiving carrier will not be compelled to 
make good to the shipper damages sustained by him by reason of 
the seizure and sale a the cattle to pay a fine imposed upon him in 
consequence of its having, against his objection, unloaded the cattle 
for the purpose of reloading them into its own cars. Such damayes 
are too remote and cannot be held to have been within the contem:- 
plation of the parties. Jb. 


PRINCIPAL AND AGENT: CONTRACTS. In a suit against a railroa:! 
company for breach of a verbal contract, made with its station 
agent, to receive and ship plaintiff’s cattle, and for that purpose to 
furnish a certain number of cars at such station on a day stipulated ; 
Held, that, as defendant had made it the duty of the agent to receive 
and forward freight, the contract was within the scope of his ap- 
parent authority, and was binding upon the company unless plaintiff 
had actual knowledge that he had no such authority. For this rea- 
son, an allegation in the answer that plaintiff might, by the exercise 
of ordinary care and prudence, have known the fact of such want 
of authority, was on motion property stricken out. Harrison rv. The 
Missouri Pacific Railway Company, 364. 


CoNTRACTS : RAILROADS. The performance by a railroad company 
of its unconditional agreement to furnish cars on a day certain, for 
the purpose of receiving and shipping freight, is not excused by 
unavoidable accident and delay preventing the arrival of the cars 
at the time stipulated. Jb. 


—: —: EVIDENCE. Where a railroad company is sued for 
its breach of a verbal agreement to receive and ship freight on a 
certain day, a subsequent written contract between the same parties, 
for the transportation of the same freight, which does not contain 
any release of defendant’s liability already incurred or waive any 
right of plaintiff already accrued, is not admissible in evidence to 
show a merger of the prior verbal agreement. Jb. 








RAILROADS: MECHANIC’S LIENS AGAINST. Under the act of March 
~Ist, 1873, embodied in sections 3200 to 3216, inclusive, of the Re- 
vised Statutes of 1879, a lien for labor and materials cannot be en- 
forced against that portion or section of a railroad only for which 
thev were furnished. The lien is against the whole road, and the 
whole must be sold. It is otherwise, however, as to the rolling 
stock and other movable property. While all of these are subject 
to the lien, only so much of them need be sold as may be neces- 
sary to satisfy the judgment. Knapp v. The St. Louis, Kansas City 
& Northern Railway Company, 374. 


DOUBLE DAMAGE ACT: LIMITATIONS. The statute, (R. S. 1879, 2 809,) 
allowing double damages to the owner for stock killed on a-railroad, 
is penal; and three years is the time limited for the commence- 
ment of actions thereunder. This limitation is absolute, and is 
not extended by improper acts of the defendant preventing the 
commencement of the action. Rerelle v. The St. Louis, Lron Mountain 


& Southern Railway Company, 438. 
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: PLEADING. In an action brought under section 809, Re- 
vised Statutes 1879, the failure to state the time when plaintiff ’ . 
stock was killed, is not necessarily a fatal defect in the statement. 
Where the evidence is not preserved in such a case, the appellate 
court would be warranted in presuming that objections to the state- 
ment upon this ground were obviated on the trial by the evidence 
adduced. Even if it appeared on the face of the statement that the 
action was not commenced within the three years limited, a judg- 
ment for plaintiff would not be reversed, unless it appeared that 
defendant had affirmatively relied upon the statute of limitations 
asa bar to the action. Ib. 





RAILROADS: DAMAGES FOR KILLING STOCK: PRIMA FACIE CASE. In an 
action against a railroad company under the statute, (R. 8. 1879, 7 
S0%,) to recover damages for killing plaintiff’s mule, it was held 
that plaintiff made out a prima facie case that the failure to fence 
its road occasioned the injury, by praof that the railroad passed 
through the inclosed lands of the plaintiff, that the detendant had 
fniled to erect and maintain such a fence as the law requires along 
the side of such portion of its road, and that plaintiff’s mule straved 
upon the track for want of such fence, and was run over and killed 
by defendant’s engine and cars. Williams v. The Missouri Pacific 
hailway Company, 453. 


—— : CONTRIBUTORY NEGLIGENCE. In such an action it appeared 
that plaintiff had a feed lot separated on the one side from his past- 
ure by a suflicient division fence, and on the other from the railroad 
track by an insufficient fence; that plaintiff turned his mule into 
the pasture; that during the night the division fence was blown 
down by a violent wind and the mule escaped into the feed lot and 
thence to the railroad track, where he was killed. Held, that these 
tacts did not sustain a charge of contributory negligence on plaint- 
iff’s part. Jb. 





—: InstTrRUcCTIONS. In such an action an instruction is 
not nec -essarily objectionable because it fails to state in express lan- 
yuage that to justify a finding for plaintiff, the jury must believe 
that a failure to fence occasioned the injury. Jb 


PETITION. The petition, in such an action, is not 
necessarily defective for the want of an express allegation that the 
iailure to ereet and maintain a sufficient fence along: the side of its 
road occasioned the injury, where the language used in stating the 
cause of the injury was equivalent to such allegation. Jb. 





MEASURE OF DAMAGES. The owner of an animal maimed by a rail- 
road train may recover of the company without surrendering t!» 
animal to the company, but he will be entitled to recover not tli 
full value, but only to the extent of the injury sustained. Jac/s, 
vr. The St. Louis, Iron Mountain & Southern Railway Company, 526. 


CARRIER: LIMITATION OF LIABILITY BY AGREEMENT. A contract fairly 
entered into between carrier and shipper specifying a fixed sum as 
the value of the property and limiting the recovery in case of loss 
to that sum, is binding on the shipper. Harvey v. The Terre Haute 
& Indianapolis Railroad Company, 53. 
















































ee ye ee + 


BH. 


o7 
ame 


7O4 








INDEN, 


GAILMENT: PARTY To action. One H. being the owner of a trot- 
ting horse, delivered him to D. to keep for one vear, upon an agree- 
ment that D. should have the exclusive management, charge and 
control over him, with the privilege of trotting him at whatsoever 
place or places [D. might deem best, D. and H. dividing between 
them the net profits of racing. H. reserved to himself the right to 
sell the horse at any time during the year upon making compens:i- 
tion to). While this arrangement was in force, D. made a contract 
for the transportation of the horse Held, that D. and rot H. was 
the proper party to sue for a violation of this contract. Jb. 


Neeuicence. To hold a railroad company liable for injuries to live 
stock inflicted within the corporate limits of a city and near its de- 
pot, the plaintiff must prove actual negligence on the part of the 
company. Wallace v. The St. Louis, Iron Mountain & Southern Rail- 
way Company, 594. 


NEGLIGENCE: RAILROAD: SPEED OF TRAINS: FAILURE TO KING OR 
WHISTLE. Asa matter of law, no rate of speed at which a train 
may be run constitutes negligence per se. 

A railroad company is not chargeable with negligence in injuring 
live stock on its track unless it be shown that after the stock was 
discovered, the company could, without imperiling the persons o1 
property intrusted to it for transportation, have avoided the injury 

Failure to ring the bell or sound the whistle does not constitute 
negligence per se; there must appear to be some necessary connevc- 
tion between the failure and the injury. /b- 


PLEADING NEGLIGENCE. See Hall vy. the Missouri Pacific Railway Com- 
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pany, 298. 


RAPE. 


ASSAULT 70 RAPE; PROOF OF THECRIME. To warrant conviction upon 
an indictment for an assault with intent to commit a rape, the evi- 
dence must show that defendant's intention was, if it became nec- 
essary, to force compliance with his desire at all events and regard- 
less of any resistance the woman might make. The State v. 
Priestley, 24. 


InpictTMeNT. An indictment which alleged that defendant, in 


and upon one Mary A. Culberson, * violently . 
did make an assault, and her, the said Mary . against 
her will ° ° did ravish and carnally know, was Hela not 


to be defective because it failed to allege that the said Mary was a 
woman. State v. Warner, 83. 


EvIDENCE: RES GESTAE. Evidence is admissible that the woman, 
upon whom a rape is charged to have been perpetrated, made 
complaint thereof to her husband soon after the occurrence. /b. 


Incest: RAPE. The crime of rape is of a higher nature than that 
of incest, the former being punishable (R. 8. 1879, 2? 1253) by death 
or imprisonment in the penitentiary, the latter (R. 8. 1879, 2 1558) 
by imprisonment in the penitentiary only. Upon an indictment 
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for incest, therefore, the defendant cannot be convicted, where the 
evidence proves the commission of a rape. The State v. Moses Ellis, 


RATIFICATION. 
OF SALE UNDER DKED OF TRUST. See Chase v. Williams, 429. 
REAL PROPERTY. 


WANT OF TITLE NO DEFENSE TO SUIT FOR PURCHASE MONEY, WHEN. A 
purchaser who takes a deed with covenants of warranty, and is 
placed in possession of the land, cannot, in the absence of fraud, 
retain possession and defend a suit on the notes for the purchase 
money, on the ground that his vendor had no title and is insol- 
vent; and a continuance on the ground of suppression of a depo- 
sition which, it was claimed, showed that the vendor, in such a 
case, had no title, was properly refused. Cartwright v. Culver. 179. 


RECEIVER. 


1, RECEIVER OF DISSOLVED INSURANCE COMPANY: HIS POWER TO SUE, 
A receiver appointed under section 41 of the Insurance Law, 
( Wag. Stat., p. 753,) to wind up an insolvent insurance company, 
represents both the creditors and the stockholders of the company, 
and when authorized by a proper order of court, may sue in his 
own name to recover assets of the company from one who has 
wrongfully misappropriated or wasted them with the connivance or 
assistance of the company’s officers. Alexander v. Relfe, 495. 


r<) 


RECEIVER: CORPORATION NOT LIABLE FOR HIS ACTS. A railroad com- 
pany, whose property is temporarily in the hands of a receiver, will 
not be held liable for injuries caused by the negligent management 
of a locomotive by a person in the service of the receiver. Turner 
v. The Hannibal & St. Joseph Railroad Company, 602. 


RECORD OF DEEDS. 


QUIT-CLAIM DEED: RECORDING OF DEEDS. As against an unrecorded 
deed, a subsequent quit-claim deed from the same grantor will pass 
the title, provided the grantee takes for value and without notice of 
the former deed. Fox v. Hall, 315. 


TRANSCRIBED RECORDS AT Kansas City. See Alexander v. Campbell, 
142. 


RESTRAINING SWINE. 


FoRM OF BALLOTS AT ELECTION FoR. See Applegate v. Eagan, 258. 


































INDEX. 
REVENUE. 


. See Taxes. 


ROADS. 


OsstructiInG THe Highway. See State v. McCray, 303. 


ROAD AND CANAL FUND. 


‘| WakRrants on. See Moody v. Cass County, 307. 


ST. LOUIS. 


PROSECUTIONS FOR VIOLATION OF ORDINANCES. See ex parte Hollwedell, 
3y5. 


SEPARATION OF CITY AND COUNTY : EFFECT ON PENDING INDICTMENTS. See 
The State v. Kring, 612 





SCHOOLS. 


1. ADOPTION OF TEXT-BOOKS: MANDAMUS. Section 7087, Revised Stat- 
utes 1879, makes it the absolute duty of the directors of the sev- 
eral school districts in each county to introduce into the schools un- 
der their charge the text-books adopted by the presidents’ meeting 
provided for in that section ; and this duty must be performed with- 
out unnecessary delay, not when the directors may think best, or 
when they may conceive it to be for the interests of the pupils or 
patrons of the schools. If any directors attempt to evade this duty 
by postponing the introduction of the books adopted, they may be 
coerced by mandamus. The State ex rel. Roberts'v. The School Direct- 
ors of Springfield, 21. 


2. ScHOOL FUND MORTGAGES. A mortgage given to a county to se- 
cure the loan of school money is not void because it isa second 
mortgage, by reason of the statute, (2 R. S. 1879, 2 7110,) providing 
that such loans shall be upon real estate free from all liens and in- 
cumbrances ; this statute is directory—its object is to secure such 
loans, and not to destroy such security as may be taken. Sharp’s 
Administrator v. Collins, 266. 


3. CiTy, TOWN AND VILLAGE pisrricts. Chapter 47, General Stat- 
utes 1865, authorized the organization of any incorporated city 
or town, together with the territory attached for school purposes, if 
any, into a single school district; and section 17 of the act of March 
21st, 1870, ‘2 Wag. Stat., p. 1267,) authorized any district so organ- 
ized to attach to itself territory outside the corporate limits of the 
city or town, by complying with the provisions of that section. 
Henry v. Dulle, 443. 
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JEFFERSON city ovuT-Lots. The evidence adduced in this case 
clearly shows that the out-lots of the City of Jefferson became 
attached for school purposes to the city school district by virtue of 
a resolution adopted by the board of education of the district on the 
8lst day of August, 1868. Jb. 


City, TOWN AND VILLAGE pistricts. A resolution of a board of 
education of a city, town or village attaching outside territory 
for school purposes, (as authorized by section 1, page 164, Acts 1868, ) 
did not remain inoperative until the secretary of the board trans- 
mitted copies of the resolution to the clerks of the several town- 
ships affected, or until the several clerks caused the requisite changes 
to be made in the maps of their townships. It took immediate ef- 
fect, whether these oflicers performed their duties or not. Ib. 


——— : PRESUMPTION OF PERFORMANCE OF OFFICIAL puTy. Where 
a board of education of a city school district directed the county 
clerk to include plaintiffs’ lots on the list of taxable property 
for school purposes, and plaintiffs paid such taxes thereon for sev- 
eral years, and one of them voted several times at elections for 
school directors, and the map of such board and the maps of the 
township showed that such lots were included in such city school 
district, and not in any of the sub-districts, it was held that these 
facts justified the presumption that the secretary of the board had 
performed his duty in certifying its resolution, attaching such lots 
to the school district, to the township clerk, and that such clerk 
acted upon the resolution and made the sub-districts conform 
thereto. Ib. 


DETACHING TERRITORY. A board of education of a city 
has no power to detach by resolution territory attached by it 
in accordance with section 1 of the act of 1868, (Sess. Acts 1808, p. 
164). Il. 


DisTRICT MAPS, AS EVIDENCE. Maps of school districts made by 
authority of law, (2 Wag. Stat., 1248, 2 30,) and properly filed in 
the office of the county clerk, are public documents and competent 
as evidence. Ib. 


FORGERY OF TEACHER'S CERTIFICATE. See The State v. Grant, 33. 


SCHOOL BUILDINGS: TAXES FOR THEIR ERECTION. See State ex rel. Board 


bo 


of Education of Moberly v. St. Louis, Kansas City & Northern Rail- 
way Company, 163. 


SEDUCTION. 


MRASURE OF DAMAGES. In an action by a father for the seduction of 
his minor daughter, his mental anxiety and suffering, caused by the 
loss of her virtue, the corrupting influence upon the morals of his 
other children, and the disgrace of the family, properly enter into 
the estimate of the damages recoverable by him. Morgan v. Ross, 
318. 


EVIDENCE. In an action for seduction, the girl’s unchaste 
conduct after the seduction is not admissible in evidence, in mitiga- 
tion of damages. /b. 
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: VERDICT. Damages in an action for seduction are allowed 
for the purpose of setting an example, and of punishing the wrong- 
doer, as well as for compensation ; the amount is peculiarly within 
the province of the jury, and their verdict will not be set aside as 
excessive, unless a flagrant abuse of their powers is shown. 0. 


SHERIFF. 


Suerirr’s peep. See Lewis v. Curry, 4%. 


SIGNIFICATION OF TERMS. 
“Crncuit CLERK.” See Applegate v. Eagan, 25S. 
“ConcuBINAGE.” See State v. Feasel, 524. 
*“‘Cousin.”” See State v. Walton, 270. 
“Division FENCE.” See Sims v. Field, 139. 
‘*DoNATIO CAUSA Mortis.”’ See Walter v. Ford, 195. 
“MANsION House.’ See McClurg v. Turner, 45. 


“Pusiic ENeMyY.” See State ex rel. Mississippi County v. Moore, 413. 


SPECIAL TAX BILLS. 


1. JUDGMENTS—VOID OR VOIDABLE: JUDICIAL SALES: SPECIAL TAX BILLS. 
A city charter provided that every special tax bill should be a lien 
on, and the judgment rendered in any suit thereon should be levied 
of, the property in such tax bill described; and that where the 
amount of the bill should not exceed $300, any justice of the peace in 
the city should have jurisdiction thereof, oad might render a special 
judgment as aforesaid. In an action before a justice of the peace 
in such city upon four special tax bills, two of which described lot 
9, and two lot 10, a judgment in solido was rendered for $24.20, the 
aggregate amount of said tax bills, to be levied of both of said lots. 
The defendant was duly summoned, appeared and defended the 
action. Held, that such judgment, although erroneous and subject 
to reversal or correction on error or appeal, because not required to 
be levied of each lot for the amount only of the taxes charged against 
it, was not void, as it was rendered by a court having jurisdiction 
of the person and of the subject matter; and that the title of a pur- 
chaser to such property bought at an execution sale in virtue of 
such judgment was not affected by the error therein. Gruy v. 
Bowles, 419. 


STATUTES. 


1. UNCONSTITUTIONAL STATUTE: ACTION. The seizure and sale of one’s 
property to pay a fine imposed under the provisions of a statute 
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which is subsequently decided to be unconstitutionai, cannot form 
the basis of an action against a person who committed an act which 
led to the imposition of the fine. McAlister v. The Chicago, Rock Is- 
land & Pacific Railroad Company, 351. 


WRIT: BAILMENT. It seems that a bailee will not be held 
liable in damages for permitting the property of his bailor to be 
taken out of his custody upon a writ issued under a statute which is 
subsequently decided to be unconstitutional. He is not bound to 
know that it is unconstitutional. Jb. 


REVISED STATUTES—CONSTRUCTION OF: COUNTY TREASURER—VACAN- 
CIES, HOW FILLED. A statutory provision, continued ina revision 
of the statute laws of the State, is not to be construed as a new en- 
actment at the date of revision, and when it cannot be reconciled 
with a new provision, will be construed, by virtue of section 3161 of 
the Revised Statutes of 1879, as repealed thereby. 

Thus, section 4 of chapter 38, entitled ** Of County Treasuries,” 
of the Revised Statutes of 1865, page 226, declaring it to be the duty 
of the county court to fill vacancies in the office of treasurer, was 
continued in the Revised Statutes of 1879 as section 5365. Section 
5527 of the same revision was a new enactment, and provided for 
the filling of vacancies in State or county offices, other than those 
excepted, which did not include that of treasurer, by appointment 
by the governor. Held, that the two sections were irreconcilable, 
and that the former was repealed by the latter. The State ex rel. At- 
torney General v. Heidorn, 410. 





: . The last expression of the legislative will 
should meceell § in case of conflict between it and a previous expres- 
sion, although both are made at the same session of the legisla- 
ture. Jb. 


. If section 5365 and section 5527 of the Revised 
Statutes of 1879 were regarded as having been passed and approved 
at the same date, because passed at a revising session, it would be 
held that neither could have any effect with respect to the mode of 
filling a vacancy because they would then nullify each other, and 
the vacancy would have to be filled by appointment by the gov- 
ernor under section 11, article 5 of the Constitution of 1875. Jb. 





DecLARATORY STATUTES. A statute declaratory of the meaning of 
a former statute can have no force or effect as to past controversies, 
but it will control future cases. MeNichol v. The United States Mer- 
eantile Reporting Agency, 457. 


PLEADING EXCEPTIONS IN STATUTES. When an exception is con- 
tained in a statute defining an offense and constitutes a part of 
the offense, an indictment for such offense must negative the excep- 
tion; but when the statute contains a proviso exempting a class 
therein referred to from the operation of the statute, an indictment 
need not negative the proviso. The accused must make the exe mp- 
tion a ground of defense. So Held, in reference to the proviso to sec- 
tion 1 of the act of 1877 in relation to the practice of medicine and 
surgery. Sess. Acts 1877, p. 348. The State v. O’ Brien, 549. 


REPEAL BY IMPLICATION. See The State ex rel. Van Brown v. Shep- 


herd, 310. 
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STATUTES CONSTRUED. 


. REVISED STATUTES 1879 
Section 415, see page 469. 
Section 420, see page 469. 
Section 448, see page 4. 
Section 742, see page 466. 
Section 809, see pages 47, 117, 438. 
Section 996, see page 14. 
Section 1250, see page 216, 
Section 1253, see page 385. 
Section 1257, see page 524. 
Section 1538, see page 385. 
Section 1703, see page 222. 
Section 1710, see page 441. 
Section 1820, see page 25. 
Section 1821, see page 256. 
Section 1894, see page 285. 
Section 1906, see page 137. 
Section 1907, see page 137. 
Section 1917, see page 549. 
Section 1918, see page 573. 
Section 1920, see page 137. 
Section 2124, see page 442. 
Section 2179, see pages 28, 124. 
Section 2150, see page 124. 
Section 2202, see page 377. 
Section 2205, see pages 45, 635. 
Section 2240, see page 144. 
Section 2245, see page 114. 
Section 2246, see page L441. 
Section 2247, see page 144. 
Section 2248, see page 145. 
Section 220, see page 599. 
Section 2689, see page 49. 
Section 3160, see page 411. 
Section 3161, see page 411. 
Section 3200, see page 377. 
Section 3216, see page 377. 
Section 3225, see page 186. 
Section 324, see page 442. 
Section 3246, see page 4il. 
Section 3462, see page 523. 
Section 3485, see page 462. 
Section +486, see page 463. ’ 
Section 3487, see page 462. 
Section 3488, see pages 463, 467. 
Section 3489, see page 457. 
Section 3494, see page 469. 
Section 3496, see page 469. 
Section 3497, see page 466. 
Section 3511, see page 144. 
Section 3522, see page 568. 
Section 3527, see page 144, 
Section 3h6, see page 145. 
Section 365, see page 137. 
Section 3671, see page 600. 
Section 3673, see page 568. 
Section 3775, see pages 145, 183. 
Section 3776, see page 58. 
Section 3777, see page 59. 
Section 3904, see page 536. 
Section 3905, see page 536. 
Section 5365, see page 411. 
Section 5493, see page 260. 
Section 5527, see page 411. 
Section 5595, see page 611. 
Section 6013, see page 466. 
Section 641, see page 175. 
Section 7087, see page 21. 
Section 7110, see page 266. 
Section 7407, see page 261. 
Section 7408, see page 261. 
Section 7410, see page 261. 
Section 7429, see page 261. 
Section 7430, see page 261. 








WAGNER’S STATUTES 1872. 


Page 75, 2 36, see page 4. 
Page 76, 2 39, see page 94. 
Page 89, 2 40, see page 96. 
Page 251, 22 1, 2, see page 362. 
Page 2s9, 2 1, see page 105. 
Page 310, 2 43, see pages 61, 407. 
Page 329, 2 1, see page 105. 
Page 470, 2 15, see page 33. 
Page 506, 2 46, see page 592. 
Page 612, 2 54, see page 52. 
Page 633, see page 141. 

Page 697, 2 1, see page 49. 
Page 753, ¢ 41, see page 495. 
Page 999, 2 1, see page 567. 
Page 1084, 7 22, see page 592. 
Page 1248, 2 30, see page 444. 
Page 1267, 2 17, see page 443. 


Oo: 
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” 


GENERAL STATUTES 1865. 


Page 164, 2 2, see page 465. 
Page 274, 2 1, see page 443 

Page 329, 2 17, see page 466 
Page 379, 2 2, see page 406. 
Page 402, 2 3, see page 466. 
Page 636, 23, see page lus. 


REVISED STATUTES 185. 


Page 375, ¢ 22, see pages 464, 466. 
Page 376, 2 1, see page 464. 
Page 855, 71, see page 466. 
Page 1222, 2 1, see page 462. 
Page 122, 2 5, See page 462. 
Page 1223, 2 7, see page 162 


REVISED STATUTES 18 
Page 68, 2 37, see page 97. 
ACTS OF 1881, 
Page 119, 21, see page 612. 
Page 173, 2 1, see page 471. 
ACTS OF 1879. 
Page 185, 2 1, see page 23 
ACTS OF 1877. 
Page 342, 2 1, see page 72 
Page 343, 2 1, see page 549. 
Page 355, 27, see page 306. 
Page 369, —, see page 466. 
Page 405, —, see page 167. 
ACTS OF 1875. 


Page 50, 2 1, see page 528, 
Page 251, 22 3, 4, see page 423. 


2 


Page 401, 2 —, see page 107. 
ACTS OF 1874 

Page 118, 2 —, see page 106. 
ACTS OF 1873. 


Page 251, 7 1, see page 312 
Page 258, 2 4. see page 312. 







































































Page 72, 72 1, 2 
Page 119, ¢ 182, see page 312. 
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ACTS OF 1872. ACTS OF 1865, 
.» See page 426. Page 84, see page 335. 
ACTS OF 1868. 
ACTS OF 1870. 
Page 24, see page 108. 


Page 374, see page 105 


ACTS OF 1859. 
ACTS OF 1869, 
Page 67, see page 464. 


Page 38, 2 31, see page 466. ACTS OF 1835. 
ACTS OF 186s, Page 472, see page 341. 
Page 126, see page 342. ACTS OF 1851 


Page 164, 7 1, see page 443. 
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Page 265, see page 341. 


TAXES. 


The City of Jefferson, though it has no lien, may recover an 
ordinary money judgment for its taxes. The City of Jefferson v. 
McCarty, 55. 


The owner of real estate is not personally liable for taxes assessea 
against another as owner. The City of Jefferson v. Mock, 61. 


TAXES FOR BUILDING SCHOOL HOUSE: CONSTITUTION OF 1875. sxc- 
TION 11, ARTICLE 10, NOT SELF-ENFORCING. On the llth day oi April, 
1876, the Moberly Board of Education submitted to the people of 
their school district the question of making a levy of one per cent 
for the year 1876, upon all the property therein, to be used in the 
erection of a public school building. From the returns of that 
election it appeared that two-thirds of the qualified voters had voted 
in favor of the proposition. The levy was thereupon made. Sec- 
tion 11, article 10, of the constitution of 1875, provides that: ‘“‘ For 
the purpose of erecting public buildings in ° ° school dis- 
tricts, the rate of taxation herein limited may be increased when 
the rate of such increase and the purpose for which it is intended 
shall have been submitted to a vote of the people, and two-thirds 
of the qualified voters ws . of such school district voting 
at such election shall vote therefor.’”’ Held, that this provision of 
the constitution required legislation to enforce it, arfd that, as there 
was none such until May 24th, 1877, (Acts 1877, p. 405,) the levy of 
1876 and all subsequent proceedings were illegal and void. State 
ex. rel. Board of Education of Moberly v. The St. Louis, Kansas City 
& Northern Railway Company, 163. 


Estopret. Failure of a_tax-payer to take steps to prevent an 
illegal levy of taxes, will not estop him from resisting the en- 
forcement of the tax, when levied, against his property. Jb. 


MUNICIPAL BONDS: TAX LEVIED TO PAY JUDGMENT OF FEDERAL 
COURT ON: STATE COURTS WILL NOT INTERFERE. When a county court, 
acting in obedience to a mandate from the Federal court and in con- 
formity with the laws of the State authorizing the levy of taxes to 
pay county indebtedness, has levied a tax for the purpose of paying 
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a judgment of the Federal court against the county, the courts of 
this State will not interfere to prevent its collection, on the ground 
that bonds on which the judgment was rendered were void. The 
judgment of the Federal court will be held conclusive of their va- 
lidity. The State ex rel. Wilson v. Rainey, 22Y. 


JUDGMENT AGAINST A COUNTY BINDING ON ALL TAY-PAYERS. A 
judgment against a county, or its legal representatives, in a mat- 
ter of general interest to all the people, as one respecting the levy 
and collection of a tax, is binding upon all the citizens and tax- 
payers of the county. Jb. 


PoWER OF COURTS IN COMPELLING LEVY OF TAXES. When the leg- 
islature has clothed a municipal corporation with the right to 
levy taxes to pay debts, any court having jurisdiction to enforce the 
payment of a debt, may by mandamus compel the corporate au- 
thorities to levy a tax in conformity with the mode prescribed and 
to the extent of the power conferred by law; but beyond this no 
court can go. Jb. 


A levy of taxes made prior to the 28th day of March, 1879, is not 
affected by the act of that date entitled “An act concerning the 
assessment, levy and collection of taxes, and the disbursement 
thereof.” R. 3. 1879, 26798, et seq. Ib. 


CITY OF HANNIBAL: COLLECTION OF CITY TAXES: REPEAL OF STATUTE, 
By the revenue law of 1872, (Acts 1872, p. 119, 2 182,) it was de- 
clared that ‘‘reai property shall in all cases be liable for all taxes 
due any city, . and a lien is hereby created in favor of 
the State for all such taxes, which lien shall be enforced as in this 
act provided.” The charter of the city of Hannibal subsequently 

assed, (Acts 1873, pp. 253, 254, 221, 4,) provided that “all taxes 
evied by the mayor and city council shall be a lien upon the real 
estate on which the same may be imposed,” and that “the city 
council shall have power to cause real estate to be sold for delin- 
quent taxes in such manner as may be provided by ordinance, and 
to provide for the redemption thereof in such manner as shall not 
be inconsistent with the laws of this State.’’ Held, that there was 
no such inconsistency between the revenue law and the charter as 
worked a repeal of the former— not as to the vesting of the lien, 
because the charter, while it declares a lien, does not say it shall 
vest in the city, but leaves that to be governed by the revenue law; 
nor as to the enforcement of the lien, because the charter expressly 
restricts the council to the adoption of such modes of enforcement 
as are not inconsistent with the laws of the State. The State ex rel. 
Van Brown v. Shepherd, 310. 


TAXES, CITY AND STATE: CONSTITUTIONAL LAW: TITLE OF ACT. De- 
linquent city taxes, for which a lien is created and reserved to the 
State, and which are collectible only by the State, are State taxes, 
and provisions relating to their collection are germane to the title 
of an act purporting to provide for the collection of delinquent State 
taxes, and are not obnoxious to the constitutional injunction that no 
bill shall contain more than one subject, which shall be clearly ex- 
pressed in its title. Jb. 
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11. TAXATION, EXEMPTION FROM: CHARITABLE INSTITUTION. A hospital 
building is not excluded from the benefits of a statute exempting 
from taxation property used for “purposes purely charitable, 
merely because certain patients therein pay for what they receive, 
where it appears that any profit derived therefrom is applied ex- 
clusively to the charitable purposes of the institution. The State ex 
rel, Alexian Brothers Hospital v. Powers, 476. 


CoUNTY COLLECTOR: HIS AUTHORITY TO SUE: HIS COMPENSATION. See 
Gordon v. Lafayette County, 426. 


TOWNSHIP ORGANIZATION, 


FORM OF BALLOTS AT ELECTION FoR. See Applegate v. Eagan, 25s. 


TRESPASS. 


1. THE TRESPASS ACT: JUSTICES’ COURTS: PLEADING AND PRACTICE, A 
statement filed before a justice of the peace alleged that the defend- 
ant had maliciously thrown down plaintiff’s fence, to plaintiff’s 
damage, etc. Held, that it stated a cause of action under the Tres- 
pass Act, (Gen. St. 1865, p. 379;) and although that act was not in 
terms referred to in the statement, the justice was justified in treat- 
ing the action as founded on the act, the attorneys on both sides 
having made the constitutionality of the act an issue in the case. 
Blewett v. Smith, 404. 


~ 


2. ———: CONSTITUTIONAL LAW: FALSE IMPRISONMENT. In an action 
founded on chapter 76 of the General Statutes of 1865, for mali- 
ciously throwing down the fence of plaintiff, he recovered judgment 
for $15 damages, and costs, upon which the justice of the peace is- 
sued an execution, and also a warrant of commitment to the county 
jail until such damages and costs were paid, and upon defendant's 
failure to pay the same he was imprisoned in such jail. It was 
claimed by defendant that such proceedings were in conflict with 
that provision of the Constitution (Const. of 1875, art. 2, 2 16,) 
which declares “that imprisonment for debt shall not be allowed 
except for the non-payment of fines and penalties imposed for viola- 
tion of law,” and, also, with that provision of the Constitution, (art. 
2,28,) which declares that the “clear proceeds of all penalties and 
forfeitures and of all fines collected in the several counties for any 
breach of the penal , laws of the State 

shall belong to and be safely preserved in the several counties as a 
county public school fund.” Held, that such act was not obnoxious 
to these objections, but was a just exercise of the police power of 
the State to protect enclosed premises from trespasses often com- 
mitted by lawless and irresponsible persons; that such trespasses 
were by the act made penal; and that the penalties thereby im- 
posed might be recovered in a civil action by the party injured, as 
well as by indictment. Jb. 


INDICTMENT FOR TRESPASS. See The State v. Goss, 592. 











INDEX. 
USURY. 
See Interest. 


VARIANCE. 


IN CRIMINAL CASES. See The State v. Ward, 253. 


VENDOR AND VENDEE. 


REAL PROPERTY, WANT OF TITLE NO DEFENSE TO SUIT FOR PURCHASE 
MONEY, WHEN. A _ purcliaser who takes a deed with covenants of 
warranty, and is placed in possession of the land, cannot, in the ab- 
sence of fraud, retain possession and defend a suit on the notes for 
the purchase money, on the ground that his vendor had no title 
and is insolvent; and a continuance on the ground of suppression 
of a deposition which, it was claimed, showed that the vendor, in 
such a case, had no title was properly refused. Cartwright v. Culver. 
179. 


VENDOR’S LIEN. 


WHEN IT Dogs Not Atracu. See Sharp’s Administrator v. Collins, 266. 


VENUE. 
WANT OF PROOF OF, IN CRIMINAL CASES. See The State_v. McGinniss, 


245. 


CHANGE oF. See the State v. Webb, 333. 


VERDICT. 


ONE SET ASIDE FoR Excess. See Trigg v. The St. Louis, Kansas City & 
Northern Railway Company, 147. 


WITNESS. 


: Witnesses. A person jointly indicted with another, is not 
a competent witness for his co-defendant. The State v. Martin, 547. 


It is error for the court to permit the prosecuting attorney 
to comment in argument upon the fact that the defendant, though 
a competent witness, failed to testify in his own behalf. b 


PRACTICE, CRIMINAL: DEFENDANT AS A WITNESS. Under section 
1918, Revised Statutes 1879, a defendant in a criminal case testifying 
in his own behalf, can be cross-examined only as to those matters 
referred to by him in his examination in chief. The State v. Mc- 


Graw, 573. 

















